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That jurors are the judges of the law as 
well as of the facts in criminal cases is one of 
the antiquated fallacies of the law, which, 
though never universally accepted, or even 
supported by strong authority, found favor 
and countenance in many of the older courts. 
And even to this day it is the law in some 
places. It was the law of Vermont until the 
decision, a few weeks ago, of the case of State 
v. Burpee, wherein the Supreme Court of 
that State, after a learned review of the sub- 
ject, overrule a whole string of authorities in 
that State, beginning with State v. Croteau 
in 1849, and ending with State v. Freeman, 
in 1891, wherein the doctrine was laid down. 
The Vermont court, opening its eyes upon 
the subject for the first time in nearly fifty 
years, declare very properly that the doctrine 
that jurors are judges of the law in criminal 
cases is untenable, that it is contrary to the 
fundamental maxims of the common law from 
which it is claimed to take its origin; con- 
trary to the uniform practice and decisions of 
the courts of Great Britain, where our jury 
system had its beginning and where it ma- 
tured ; contrary to the great weight of au- 
thority in this country; contrary to the spirit 
and meaning of the constitution of the United 
States; repugnant to the constitution of Ver- 
mont and contrary to reason and fitness. This 
indictment of an ancient error is certainly 
very strong, but not stronger than it deserves. 
As the opinion of the Vermont court very 
clearly shows, the doctrine never existed at 
common law and was not sanctioned by au- 
thoritative English decisions. In his great 
argument in support of a motion for a new 
trial in the case of Rex v. Dean of St. 
Asaph, Lord Erskine contended that the 
right of the jury to decide the law upon the 
general issue was vested in them by the En- 
glish constitution, but, notwithstanding the 
learning and genius with which he sought to 
maintain this proposition, he did not cite a 
single adjudged case in support of it, and 
Lord Mansfield in deciding the case flatly 
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denied the doctrine. Numerous English cases 
since have unequivocally repudiated it. In 
this country the courts of most of the States 
have passed upon the question and held that 
jurors are not judges of the law, many of the 
later decisions overruling previous contrary 
holdings. Maryland, Louisiana, Illinois, 
Indiana, Georgia, have an express constitu- 
tutional provision and Connecticut a statu- 
tory provision by which jurors are declared 
to be judges of the law in criminal cases ; yet 
in some of these States the supreme court has 
held that it is not error to charge the jury 
that it is their duty to take the law from the 
court. 

In the federal courts the doctrine has been 
controverted in numerous cases and though 
the question does not seem to have been 
passed upon by the Supreme Court of the 
United States, yet Baldwin, Curtis, Field, 
Story and Thompson, judges of that court and 
eminent jurists have emphatically denied the 
right of jurors to determine the law in civil or 
criminal cases. It is said of Judge Thomp- 
son while on the bench of the United States 
Circuit Court of New York, that in the trial 
of a criminal case, he was requested to charge 
the jury that they were the judges of the law 
as well as of the facts, which he refused todo 
in the terse but not ambiguous language ‘‘I 
shan’t, they ain’t.’’ The Supreme Court of 
Vermont is to be congratulated upon ‘‘get- 
ting into line’’ upon this subject and especi- 
ally upon the very able and exhaustive opinion 
in which they so gracefully recant their for- 
mer opinion. 





We fail to see any value or usefulness in 
such a syllabus as the Supreme Court of 
Florida prepared for the case of Anderson v. 
Northup, and which appears at the head of 
the report of that case in 12 South. Rep. 318. 
Almost an entire column of the reporter is 
taken up with the statement of the main point 
of the case and considerably more than a page 
is required for all of them. One might as 
well read the opinion entire, which is not very 
long, as to plod through these verbose head- 
notes, printed in small type. Itis astonish- 
ing that the use and and purpose of a syllabus 
or head-note should apparently be so misun- 
derstood, 
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NOTES OF RECENT DECISIONS. 


ASSIGNMENT FOR BENEFIT OF CREDITORS— 
PREFERENCE — FEDERAL Courts FOLLOWING 
State Practice.—The question involved in 
the now well known case of White v. Cotz- 
hausen, came up again before the United 
States Supreme Court in May v. Tenney, 13 
S. C. 491. There it appears that the maker 
of certain notes executed a written instru- 
ment, in form a chattel mortgage, to the in- 
dorsers of the notes, conveying to them a 
stock of goods and fixtures described in it, 
which recited that the notes were all due and 
that the indorsers had assumed the payment 
thereof to the holder and provided that the 
indorsers should sell such stock and fixtures 
and out of the proceeds pay the amount due 
on the notes, with interest and costs of sale, 
rendering any surplus to the maker; and bya 
clause providing for a defeasance on payment 
by the maker to the indorsers, of said amount 
due and expenses or the balance due thereon, 
the goods unsold were to be delivered to the 
maker. The principal question in the case 
was whether the conveyance was, in a legal 
effect, a general assignment or only a chattel 
mortgage. The circuit court held it to be the 
former, following in this a series of decisions 
under the statutes of Missouri, commencing 
with Martin v. Hausman, 14 Fed. Rep. 160 
(in which Judge Krekel ruled that ‘‘a debtor 
in Missouri, under its legislation and adjudi- 
cations thereon, may, though he be insolvent 
at the time, prefer one or more of his credit- 
ors by securing them; but he cannot do it by 
an instrument conveying the whole of his 
property to pay one or more creditors. In- 
struments of the latter case will be construed 
as falling within the assignment laws, and as 
for the benefit of all creditors, whether named 
in the assignment or not’’), and continued in 
‘‘Dahlman v. Jacobs, 15 Fed. Rep. 614; Kel- 
log v. Richardson, 19 Fed. Rep. 70; Clapp v. 
Dittman, 21 Fed. Rep. 15; Perry v. Corby, 
Id. 737; Kerbs v. Ewing, 22 Fed. Rep. 693; 
Freund v. Yaegerman, 26 Fed. Rep. 812, 27 
Fed. Rep. 248; State v. Morse, 27 Fed. Rep. 
261.’’ Since the decision of this case by the 
circuit court, and in Union Bank of Chicago 
v. Kansas City Bank, 136 U.S. 223, 10 Sup. 
Ct. Rep. 1013, the several cases in Missouri, 
above referred to, were reviewed and disap- 
proved. That case, however, Mr. Justice 
Brewer,who delivered the opinion in the present 











case, thought, cannot be cited as decisive of this, 
for the matter of assignment is one of local law. 
As was said in the opinion then delivered, and 
with a view of distinguishing between it and 
White v. Cotzhausen, 129 U. S. 329, 9 Sup. 
Ct. Rep. 209, in which a seemingly different 
conclusion had been reached under the stat- 
utes of Illinois: ‘‘The question of the con- 
struction and effect of a statute of a State, 
regulating assignments for the benefit of cred- 
itors, is a question upon which the decisions 
of the highest court of the State, establishing 
a rule of property, are of controlling authority 
in the courts of the United States. Brashear 
v. West, 7 Pet. 608, 615; Allen v. Massey, 
17 Wall. 351; Loyd v. Fulton, 91 U. 8S. 479, 
485; Summer v. Hicks, 2 Black, 532, 534; 
Jaffray v. McGehee, 107 U. S. 361, 365, 2 
Sup. Ct. Rep. 367; Peters v. Bain, 133 U. S. 
670, 686, 10 Sup. Ct. Rep. 354; Randolph’s 
Ex’r v. Quidnick Co., 135 U. S. 457, 10 Sup. 
Ct. Rep. 655. The decision in White v. 
Cotzhausen, 139 U.S. 329, 9 Sup. Ct. Rep. 
309, construing a similar statute of Illinois in 
accordance with the decisions of the supreme 
court of that State as understood by this 
court, has therefore no bearing upon the case 
at bar. The fact that similar statutes are 
allowed different effects in different States is 
immaterial. As observed by Mr. Justice 
Field, speaking for this court: ‘The inter- 
pretation within the jurisdiction of one State 
becomes a part of the law of that State, as 
much so as if incorporated into the body of it 
by the legislature. If, therefore, different 
interpretations are given in different States to 
a similar local law, that law, in effect, be- 
comes by the interpretation, so far as it is a 
rule for our action, a different law in one 


State from what it is in the other.’ Christy 
v. Pridgeon, 4 Wall. 196, 203. See, also, 
Detroit v. Osborne, 135 U. S. 492, 10 Sup. 


Ct. Rep. 1022.’’ 

After a review of the statutes and decisions 
of Colorado, the court concluded that the in- 
strument in question was a chattel mort- 
gage, securing preferred bona fide cred- 
itors, valid under the laws of Colorado and 
was not a general assignment for the benefit 
of creditors within Laws Colo. 1885, p. 438 
(Mills Ann. St. p. 453), authorizing such as- 
signments of all a debtor’s property, but pro- 
viding (section 3) that no such deed of as- 
signment shall be valid unless in terms for 
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the benefit of all his creditors, and (section 
18) that nothing in the act shall invalidate 
any conveyance or mortgage by the debtor, 
before the assignment, made in good faith, 
for a valid and valuable consideration. 


A somewhat similar question was presented 
to the Supreme Court of Missouri in the recent 
case of Larrabee v. Franklin Bank, 21S. W. 
Rep. 747. There, a cracker company, hope- 
lessly insolvent, prepared a deed of assign- 
ment for the benefit of creditors. Before the 
execution and delivery of the assignment, 
with a view of carrying into effect an under- 
standing with defendant bank, one of the com- 
pany’s principal creditors, that the bank 
should be notified of the company’s failure in 
time to protect itself, the company, at the re- 
quest of defendant bank, drew drafts on its 
solvent debtors for the amount of their in- 
debtedness, and sold to M, one of the direct- 
ors of defendant bank, its stock of goods, re- 
ceiving therefor M’s check in payment, which 
checks and drafts were thereupon assigned to 
defendant bank, and appropriated to the 
company’s indebtedness to the bank. The 
deed of assignment of the remainder of the 
company’s effects was then delivered to the 
assignee. It was held, that the execution 
of the assignment, and the transfer of the 
drafts and check to defendant bank, being 
one and the same transaction, such transfer is 
void, under Rev. St. 1889, § 424, providing 
that every voluntary assignment for the bene- 
fit of creditors shall be for the benefit of 
all the creditors. 

The court cites approvingly Preston v. 
Spaulding, 120 Ill. 208, and White v. Cotz- 
hausen, 129 U. S. 829, and find further au- 
thority for their views in several adjudged 
cases in the United States courts for this cir- 
cuit. Thus in the case of Clapp v. Nord- 
meyer, 25 Fed. Rep. 71, where a firm, know- 
ing their insolvency, with a view of making a 
total dispositions of their assets, and apply- 
ing them to the payment of certain creditors, 
to the exclusion of others, and, in pursuance 
to a scheme entered into between them and 
the creditors they desired to prefer, confessed 
judgment in favor of such creditors, and had 
judgment rendered against them for the 
amounts due, and executions issued and lev- 
ied on all of their assets, and thereafter, but 
on the same day, made a general assignment, 
subject to said judgments and executions, of 















all their property, and the firm’s assets were 
sold under said executions, and all the pro- 
ceeds paid by the sheriff into the hands of the 
attorney of the judgment creditors, it was 
held that said confessions of judgment and 
said general assignment are to be regarded as 
part of one instrument, and as together mak- 
ing one voluntary assignment for the benefit 
of creditors,within the meaning of the statute, 
and that the attorney holds the proceeds of 
sale for the benefit of all the creditors of said 
firm. So it was held in the case of Kellog v. 
Richardson, 19 Fed. Rep. 70-72, following 
the case of Martin v. Hausman, 14 Fed. Rep. 
160, that ‘‘a merchant may give a mortgage 
or a deed of trustin part or all of his property 
to secure one or more of his creditors, thus 
preferring them, but he cannot convey the 
whole of his property to one or more creditors 
and stop during business. Such turning over 
and virtually declaring insolvency brings the 
instrument or act by which it is done within 
the assignment law of Missouri, which re- 
guires a distribution of the property of the 
falling debtor for the benefit of all the credit- 
ors in proportion to their respective claims. 
Such is the declared policy of the law; it 
places all creditors upon an equal footing.’” 
Again, in Freund v. Yaegerman, 26 Fed- 
Rep. 812-814, it was said by Treat, J., that 
the conclusion reached by Mr. Justice Miller 
and Judges McCrary, Krekel, and himself 
was ‘‘that under the statute of the State of 
Missouri concerning voluntary assignments, 
when property was disposed of entirely or 
substantially,—that is, the entire property of 
the debtor, he being insolvent,—it fell withim 
the provisions of the assignment law. The 
very purpose of the law was that no prefer- 
ence should be given. No matter by what 
name the end is sought to be effected, it is in 
violation of that statute. You may call it a 
mortgage, or you may make a confession of 
judgment, or use any other other contrivance, 
by whatever name known. If the purpose is 
to dispose of an insolvent debtor’s estate, 
whereby a preference is to be effected, it is 
in violation of the statute.’’ Perry v. Corby, 
21 Fed. Rep. 737. 





Mecuanic’s Lien—Arcuitect.—The very 
decided weight of authority undoubt- 
edly is that an architect has no stat- 
utory lien for services performed by him 
in the preparation of plans and _ speci- 
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fications or for supervising the work of 
building a house, but the Supreme Court of 
Tennessee in Thompson v. Baxter, 21 S. W. 
Rep. 668, found it necessary to decide the 
question and though the court followed the 
general ruling, one of the judges—Chief Jus- 
tice Lurton, dissented. The section of the 
statute of that State providing for a mechanic’s 
lien is quite broad inits terms. A lienis given 
‘to all persons doing any portion of the 
work,’’ ete. In view of the language used it 
is not a difficult matter to agree with the dis- 
senting judge who thought that ‘‘if the com- 
plainant did ‘any part of the work’ he is 
within the extension of the act.’’ There is 
certainly good ground for saying that the 
architect employed to draw plans and super- 
vise the erection of the building is a person 
doing ‘‘a part of the work’’ just as clearly as 
the laborer whom he supervises. 








A PHASE OF OFFER AND ACCEPT- 
ANCE IN CONTRACT. 


zi. 


Railroad Time-tables. — The case of a 
railroad time-table is analogous, and two views 
in regard to this class of publications have ob- 
tained—on the one hand that the published 
schedule or time-tables of a carrier stating at 
what hours trains or other conveyances will run, 
are offers addressed to all intending passengers 
which are accepted and becomes contracts 
by the tender of the fare at the station in 
time for the advertised train ;' on the other, 
that they are representations to the public 
that their conveyances ordinarily run at the 
times stated, and that they will use due care 
and diligence to carry out the representation,” 
but that they do not import an absolute and 
unconditional engagement for such arrival and 
departure and do not make the carrier liable 
for want of punctualty, which is not attribut- 
able to his negligence.’ 

Denton v. Great Northern R. Co.,* is the 
leading case in support of the first view. There 
the defendant’s time-table advertised that a 
certain train would leave London at a certain 

_time and arrive at other stations along the 


1 Denton v. G. N. R. Co. 5 E. & B. 860; Haweroft v. 
R. Co. 8 Eng. L. &{Eq. 362; Indianapolis R. C. v. Bir- 
ney, TL III. 319. 

2 Gordon vy. R. Co, 52 N. H. 596, 13 Am. Rep. 97. 

3 Sears y. R. Co., 14 Allen, 433, 92 Am. Dec. 780. 

45K. & B. 860. 











route at specified times. The plaintiff went 
to the station at the advertised time intend- 
ing to take passage, demanded a ticket from 
the clerk and tendered the price of it but as 
the train had been taken off, the clerk re- 
fused to issue the ticket. In an action against 
the company, Campbell, C. J., said: ‘‘It 
seems to me that railways would not be that 
benefit and accomodation to the public which 
we find them to be, if the representations 
made in their time-tables are to be treated as 
so much waste paper, and not considered as 
the foundation of a contract. I think the 
plaintiff is entitled to recover, both on the 
ground that there was a contract, and also 
for a false representation. I think there was 
a binding contract, and that the case is the 
same as if the company should publish in ex- 
press terms, that if customers would come to 
a particular station at a particular hour a 
train would be passing at that hour, or near. 
the hour, and that any person who tendered 
his fare should have a ticket, and be carried 
from that station tosome other given station.”’ 
One judge dissented from the judgment of 
the chief justice and it is to be observed that 
the evidence showed that the time-table had 
been published after the train had been dis- 
continued and that the railroad was there- 
fore liable, independent of any contract, for 
falsely representing that a train would start 
when it knew it would not. 

Herin v. McCaughan,’ takes the other view 

5 32 Mass. 17, 66 Am. Dec. 588. In that case defendant 
ran a steamer for the carriage of the mails and pas- 
pengers between New Orleans and Mobile, landing at 
intermediate points on the coast for passengers when- 
ever he advertised to do so, and he advertised at 
Pascagoula that he would land at that place for pas- 
sengers. Acting upon this notice, the plaintiff’s wife 
and himself went during the night to the wharf to 
take passage on defendants vessel, and remained there 
in waiting for it during the balance of the night, but 
the boat did not land, in consequence of which they 
were not only greatly disappointed, but, owing the 
inclemency of the weather and the exposure, the 
plaintiff’s wife was made sick. The excuse offered 
by the defendant for not making the landing accord 
ing to his published notice, was, that owing to the low 
tide and stormy weather, the vessel could not have 
been landed without danger, and without causing a 
delay in the delivery of the mail at Mobile. It was 
held, however, that while these circumstances give 
rise to no special contract between the plaintiff and 
defendant, they did impose an obligation upon the 
latter, the disregard of which was a breach of duty, 
for which he could be sued in an action in tort; and 
that there being evidence of a willful and capricious 
failure to comply with the notice, from which the 
plaintiff and his wife were sufferers, and as no evi 
dence whatsoever was given of any effort by the de 
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of the matter. These two cases are the only 


ones I have been able to find where the 
question is presented in the form of an offer 
and an implied acceptance by the intending 
passenger presenting himself at the place ap- 
pointed in the offer. The cases, however, 
where the contract has been made by the 
purchase of the ticket, and the carrier fails 
to perform the conditions in the time-table or 
advertisement show what must be the true 
doctrine. 

In Gordon v. Manchester, etc. R. Co.,* the 
plaintiff had purchased a ticket to be carried 
(according to the time-tables), from a way 
station to the terminus of the road, but the 
train did not stop for him, for the reason that 
it was unexpectedly overcrowded, and upon 
an up grade, which in its loaded condition 
would have made it very difficult to start 
again if had stopped at the station. He 
brought an action against the company but it 
was held that the published time-tables of the 
company imposed upon it no further obliga- 
tion than to use due care and diligence to be 
punctual in its departures and arrivals, and 
in the carrying of its passengers azcording to 
such tables, and that the failure in this in- 
stance to carry the plaintiff as he had been 
led by them to expect, not being attributable 
to the neyligence of the company, he could 
not recover. The court very properly rea- 
soned that if a railroad was an insurer of 
punctuality it would be under a higher obli- 
gation to run punctually than to run safely; 
and that as to safety, carriers of passengers 
are bound only to use care and skill it would 
be absurd and against public policy to make 
them guarantors against loss of time at the 
expense of safety of life and limb.’ 


fendant to land his boat as he had advertised, the case 
Was properly submitted to the jury, whose province 
it was to determine whéther there had been such 
willful neglect of duty as to warrant exemplary dam- 
ages. 

6 52 N. H. 596, 18 Am. Rep. 97. 

7 Another reason given by the court was scarcely 
assound. ‘In this country’, it was said, ‘nearly all 
railroads publish time tables, and delays not at- 
tributable to negligence are not uncommon; yet suits 
to recover damages for detention in such cases are al- 
most, if not quite, unknown. That such actions are 
almost unprecedented, shows very strongly what 
has been understood to be the law upon the subject.” 
Isubmit that it shows nothing of the kind; it shows 
that people prefer to waive their legal rights rather 
than elect to enforce them with all the trouble and 
expense of a law suit against powerful corporations. 








In Sears v. Eastern R. Co.,° a railroad 
company delayed the departure of its train 
for about two hours after its advertised time, 
for the accommodation of a number of its 
patrons who wished to attend a performance 
at the theatre, and to be carried home after 
it was over, and a ticket holder who went to 
its depot to be carried at the advertised time, 
was allowed to recover from the company his 
expenses in being carried to his destination 
in a hired conveyance. This case must be 
regarded I think,as determining the true status 
of tickets and time-tables. The ticket, the 
court held was a contract, the terms of which 
were to be found not only inits printed terms 
but in the public advertisement of the times 
when the trains would run which entered in- 
to and became part of the contract. But the 
promise as to the running of trains was not irre- 
vocable. Railroads find it necessary to vary 
the terms of running their trains and they 
have a right to make these {variations even as 
against those who have purchased tickets. 
The contract entered into between carrier and 
customer by the publication of time-tables 
and the purchase of a ticket is subject to an 
implied condition that the carrier may after 
reasonable notice change its promise in this 
respect, but the notice of the change to be 
sufficient must be either actually brought to 
the passenger himself or it must be pub‘ished 
as extensively as the original advertisement 
was. And as it appeared that the plaintiff had 
read the time-table in the city newspapers, 
and no notice of the change had - been pub- 
lished there, the fact that such notice had been 
posted up in the station and in the cars did 
not affect him, it not being shown that he had 
actual notice of the change. ‘‘If they had 
published a notice of the change in the news- 
paper we think he would have beer bound by 
it. For as they have a right to make changes, 
he would be bound to take reasonable pains 
to inform himself whether or not a change 
was made.’’ 

The court in the Sears Case said that ‘‘if in 
their advertisement they had reserved the 
right to make occasional changes in the time 
of running a particular train, he (the passen- 
ger), would have been bound by the reserva- 
tion. It would have bound all passengers 
who obtained their knowledge of the time- 


314 Allen, 433, and see Savannah & R. Co. v. 
Bonand, 58 Ga. 180. 
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tables from this source.’’ So in Hurst v. 
Great West. R. Co.,° the time-table which 
the plaintiff relied on contained a clause that 
the company did not warrant that the trains 
would arrive punctually, and the court said: 
‘*If there was any contract here, it would ap- 
pear from the time bills published by the 
company; and ifthe plaintiff (whose duty it 
was to do so), had put in »the time bill we 
should have seen what the real contract was, 
viz: that the company do not warrant that 
their trains shall arrive with punctuality at 
the time indicated at the different stations.’’!° 

Railroad companies are accustomed to ad- 
vertise or give notice in some public way that 
a lower rate will be charged where tickets are 
purchased at the ticket office than where the 
fare is paid on the train. It has been held in 
a few cases that this is a proposal, dependent 
for its acceptance upon the compliance with 
its condition, but like other proposals may 
be withdrawn at any time and that closing the 
office for the sale of tickets is a withdrawal." 
But the better opinion is that in such cases 
the company must afford an opportunity to 
obtain the tickets by keeping the office open 
a reasonable time before the advertised time 
of starting,” and that if no office be kept or 
opened at the proper time nor other adequate 
facilities be provided for the purpose of sup- 
plying passengers with them, or if the office 
provided for the purpose be closed before the 
time fixed by law or by a rule of the carrier, 
and for either reason the passenger has been 
unable to obtain a ticket, the higher rate can- 
not be lawfully demanded.” And if, with- 


919 C. B. (N. 8S.) 310. 

1 And see Hawcroft, R. Co. & Eng. L. Eq. 362. 

11 Crocker v. RK. Co., 24 Conn. 249; Bordeaux v. R. 
Co. 8 Hun, 579. 

12 Swan v. R. Co., 182 Mass.116; Porter v. R. R. Co., 
34 Barb. 353; Nellis v. R. R. Co., 30 N. Y. 505; Du 
Laurans v. R. R. Co., 15 Minn. 49;2 Am. Rep. 102; St. 
Louis, ete. R. R. Co. v. South, 43 Ill. 176; 92 Am. Dec. 
108; St. Louis, ete. R. R. Co., v. Dalby, 19 Ill. 352; 
Chicago, ete. R. R. Co.,v. Flagg, 43 Ill. 364; 92 Am. 
Dec, 1383; Jeffersonville, ete. R. R. Co. v. Rogers, 38 
Ind. 116; 10 Am. Rep. 103; 28 Ind. 1; 62 Am. Dec. 276; 
Indianapolis, ete. R. R. Co. v. Rinard. 46 Ind. 298; 
Chose v. R. R. Co., 26 N. Y. 523; Forsee v. R. R. Co., 
63 Miss. 66; 56 Am. Rep. 801; Chicago, etc. R. R. Co. 
vy. Parks, 18 Ill. 460, 68 Am. Dec. 562. 

13 Porter v. R. R. Co., 34 Barb. 353; De Laurans v. 
R. Co., 15 Minn. 49; St. Louis, ete. R. Co., v. Myrtle, 
51 Ind. 566; Chicago, ete. R. Co., v. Parks, 18 Ill. 460; 
St. Louis, ete. R. Co., v. Dalby, 18 Id. 353; Chicago, 
ete. R. Co. v. Flagg, 43 Ill. 364; Nellis v. R. Co., 30 N. 
Y. 505; Ill. Central R. Co. v. Johnson, 67 Ill. 312; Il. 
Cent. R. Co., v. Cunningham, Jd. 316. 





out having afforded such proper facilities to 
the passenger, the carrier should exact from 
him the additional charge for carriage with- 
out a ticket, the former may sue for and re- 
cover the amount so paid above the estab- 


‘lished rate when a ticket is purchased; and 


if, upon his refusal to pay it, he be ejected, 
when he is ready and offers to pay his fare 
at such established rate, his expulsion will be 
illegal, and he may recover damages for the 
trespass.!4 

From the foregoing authorities I think we 
may conclude: 

1. That the representations made by car- 
riers in their time-tables are not to be treated 
as mere waste paper. 

2. That the publication of the times and 
places at which trains leave and arrive in 
time-tables are offers which become contracts 
upon the acceptance by any person present- 
ing himself as an intending passenger relying 
on such published proposal. 

3. That such offer is not unconditional, but 
is subject to the implied condition (a) that if 
performance shall become impossible without 
the carrier’s fault, he shall be excused, and 
(0) that he shall have the right to change its 
terms upon giving reasonable notice of such 
change. 

4, That such notice of change if given in 
the same manner as the original offer was made 
need not be brought home to the passenger, 
but if given in a different manner it must be. 

5. That the contract entered into by the 
purchase of a ticket is subject both to the 
statements made in the published time-tables, 
and to the implied conditions, 3 (a) & (0). 

6. That the carrier may qualify his liabil- 
ity by giving notice in its time-tables that it 
does not warrant that its trains will arrive 
and depart at the precise times indicated,” 
though such a limitation would not be con- 
strued to cover a breach which resulted from 
his gross negligence. 

Auction Sales.—It has been held in En- 
gland that when an auctioneer in good faith 
advertises a sale of certain goods he does not 
by the advertisement enter into any contract 
with those who attend the sale that the goods 


14 Jeffersonville, etc. R. Co. v. Rogers, 28 Ind. 1; 
Chase vy. R. Co., 26 N. Y. 528; St. Louis, ete. R. Co. v. 
Myrtle, 51 Ind. 266; Porter v. R. Co. 34 Barb. 353. 

1 Per Campbell C.J.,in the Denton case. 

16 See Gorden vy. R. Co., supra. 
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shall be actually sold.” I cannot find that 
this question has ever been passed upon by 
an American court, though in an Iowa case it 
is intimated that if the owner of property 
practices a fraud upon the bidders he may be 
liable thereon,—the fact being that the plaint- 
iff had advertised a large lot of very valuable 
property to be sold at auction and then of- 
fered articles of only very trifling value, and 
the court holding that this fraud did not af- 
fect any particular sale effected at the auc- 
tion." In the Pennsylvania case, it is said that 
the office of an advertisement both in this 
country and England is to give notice of the 
fact that a sale is intended and the object of 
the des ription of the property contained in 
it is to attract bidders leaving the terms to 
be settled on the ground; and that even 
when the conditions of the sale are adver- 
tised, the vendor will not be percluded from 
changing them, ‘‘as he may sell on his own 
terms or not at all.’’” 

In the English case of Warlow v. Harri- 
son,”’ it was held that where an auction sale 
is advertised to be ‘‘without reserve’’ the 
auctioneer cannot withdraw the property, and 
if he does, will be liable to the highest bidder, 
the court saying that the case could not be 
distinguished from a reward offered by ad- 
vertisement or a statement in a time-table. 
This ruling is criticised by Professor Pollock,” 
who regards it as equivalent to saying that 
where a sale is without reserve the contract 
is complete not by the acceptance of the bid 
but by the making of the bid, subject to the 
condition that no bona fide higher bidder ap- 
pears—a position quite contrary to the well es- 
tablished view of anauction sale viz: that the 
bid is an offer of the bidder which is assented 
to by the auctioneer bringing down the ham- 
mer, and which may be retracted until such 
time.” In Tennessee it is laid down that if 
by an advertisement the property is to be 


lv’ Harris v. Nickerson, L. R. 8 2 B. 286. 

IS Farr vy. John, 23 Iowa, 286, 92 Am. Dec. 427; 
Aschom y. Smith, 2 P. & W. 211, 51 Am. Dec. 437. 

19 And in a few other cases the advertisement of 
sale has been treated as of little importance. Thomp- 
son vy. Kelly, 101 Mass. 291, 3 Am. Rep. 353; Chouteau 
v. Goddie, 39 Mo. 229, 90 Am. Dec. 462; Rankin v. Mat- 
thews, 7 Ired. 286; Satterfield v. Smith, 11 Ired. 60; 
Craig v. Miller, 22 U. C. C. P. 348. 

2” 1£E. & E. 295, 309. 

21 Contracts, 16. 

2 Lawson’s Rights, Rem. & Pr. 212; 2 Kent, Conn. 
537; Payne v. Cave, 3 Tenn. Rep. 148; Ives v. Tregent. 
29 Mich. 360. 








sold ‘‘without reserve’ this excludes all in- 
terference by the vendor or others for him 
with the right of the public to have the prop- 
erty at the highest bidding. ‘‘And in such 
case any arrangement between the vendor 
and a third party, the result of which is to 
prevent the property from being sold under a 
fixed sum will render the sale void.’’” 

My conclusion from these cases is that the 
offering of property for sale at public auc- 
tion is an invitation to all persons to come 
together and bid for the same upon fair and 
equal terms and is equivalent to a public dec- 
laration that the sale shall be conducted fairly 
and in good faith towards all bidders. As 
for example that ‘‘puffers’’ by bidders shall 
not be employed to run up the price of an 
article offered.” And that where the sale is 
represented to be ‘‘without reserve’’ it shall 
be so. 

Theatrical Performances.—Does the man- 
ager of a theatre who advertises that at a cer- 
tain time a particular piece will be performed, 
stating the price of admission, contract with 
one who comes to the theatre door that he 
will be admitted on payment of the price, and 
that the piece advertised will be performed.” 
The only case I have been able to find which 
touches at all upon this question is a Missouri 
one” where it was held, that the proprietor 
of a theatre who advertises the price of re- 
served seats during a certain period and that 
the sale of seats will begin at a given hour is 
not bound to sell any seat for the entire 
period to the first person who presents him- 
self and tenders the advertised price. The 
court said that even if the advertisement had 
offered the choice of seats to the first comer, 

23 Davis v. Petway, 3 Head, 664, 75 Hun, Dec. 789 

24 Miller vy. Baynard, 2 Houst. 559, 88 Am. Dee. 168. 

2 Veazie v. Williams, 8 How. 135; Wheeler v. Col- 
lier, 1 Wood & M. 125; Moncrief v. Goldsborough, 4 
Har. & McH. 282; 1 Am. Dec. 407; Troughton y. 
Johnston, 2 Hayw. 328; 2 Am. Dec. 626; Steele v. Ell- 
maker, 11 Serg. & R. 86; Trust v. Delaplaine, 3 E. D. 
Smith, 219; Fisher v. Hersey, 17 Hun, 370; Towle v. 
Leavitt, 23 N. H. 360; 55 Am. Dec. 195; Baham vy. 
Bach, 13 La. 287; 33 Am. Dec. 561; Hinde v. Pendleton, 
Wythe, 144; Morehead v. Hunt, 1 Dey. (Eq.) 65; 
Smith v. Greenlee. 2 Dev. 126; 18 Am. Dec. 564 
Donaldson v. McRoy, 1 Browne, 346; Bank of Metro- 
polis v. Sprague, 20 N. J. (Eq.) 159; Pennock’s Ap- 
peal, 14 Pa. St. 446; 53 Am. Dec. 561; Bailey v. Mor- 
gan, Busb. 352; Whitaker v. Bond, 63 N. C. 290; 
Staines v. Shore, 16 Pa. St. 200; 55 Am. Dec. 492; Cur- 
tis v. Aspenwall, 114 Mass. 187; 19 Am. Rep. 332; 
Peck v. List, 23 W. Va. 338; 48 Am. Rep. 398. 


% See Pollock, Contracts, 17. 
27 Pearce v. Spalding, 12 Mo. (App.) 141. 
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and the plaintiff had got there first, but the 
proprietor ‘‘out of mere caprice had deter- 
mined to throw it open to the public or to 
hold a prayer meeting during the week adver- 
tised plaintiff could only recover for the 
false representation for loss of time and car 
hire in reaching the place.’’ 
Conclusion.—The cases cited and reviewed 
in the foregoing decisions are the only au- 
thorities I have been able to find in which 
these questions have been discussed. My 
object in preparing this paper has been to 
call attention to this phase of the law of Con- 
tracts. lI invite subscribers and readers of 
the JourRNAL to a further examination of the 
question mooted; and shall be glad to hear 
of any additional adjudications which the re- 
ports may contain and which I may have 
overlooked. Joun D, Lawson. 








STARE DECISIS—ERRONEOUS CONSTRUCTION 
OF STATUTES. 





HASKETT V. MOXEY. 





Supreme Court of Indiana, Feb. 16, 1893. 





For many years prior to May, 1881, it was held by 
the supreme court that under Rey. St. §§ 2483, 2487, a 
second or subsequent wife, having no children by her 
husband, took a life estate only in his lands where he 
left children by a former wife, and that the fee was 
vested in such children; held, that such construction 
governs conveyances of a decedent’s estate, made 
while it was so held, though it has ever since been 
held that such widow takes a fee in the lands of her 
husband, and on her death the children by the former 
wife become her heirs. 


CorFrry, C. J.: This was an action brought by 
the appellants, Robert E. Haskett, Isaac R. 
Haskett, and Byron Haskett, against the appel- 
lees, Susanah Moxey, Joseph TT. Brookbank, 
Mary E. Lea, Amos E. Brookbank, Reuben G. 
Brookbank, William T. Wiley, Hester A. Mitch- 
ell, Mary E. Garrett, Susan S. Stillwell, Elizabeth 
Pearce, Franklin Worthington, and others, to 
quiet title to the land described in the complaint. 
The appellees above named filed a cross com- 
plaint against the appellants and others,in which 
they alleged that they were the owners in fee of 
the land in controversy, and prayed that their title 
might be quieted. A large number of other plead- 
ings were filed in the cause, upon which issues 
were found, and upon which the cause was sub- 
mitted to the court for trial without the interven- 
tion of a jury. The court, on proper request, 
entered a special finding of the facts proven, and 
stated its conclusions of law thereon. To the 
conclusions of law stated by the court each of the 
parties excepted. It is probable that all the evi- 
dence in the cause relating to the title to the land 





. such life estate. 








in controversy would have been admissible under 
a general denial to the complaint and under a 
similar pleading addressed to the cross complaint. 
However this may be, it is plain, we think, that 
all the questions necessary to a determination of 
the cause upon its merits arise upon the facts 
specially found by the court. For this reason we 
deem unnecessary to give the pleadings in the 
cause any further notice. 

The facts in the cause, so far as they are nec- 
essary to an understanding of the legal questions 
involved, as they appear dy the findings, are that 
Thomas Brookbank died intestate, in Howard 
county, on the 25th day of September, 1855, leav- 
ing as his only heirs at law a widow, Mary Brook- 
bank, and following named children and grand- 
children, namely: Harrison Brookbank, Susanah 
Moxey, William Brookbank, Martha Worthington, 
Mary Bennett,and Reuben G. Brookbank,sons and 


daugbters, and William T. Wiley, Elizabeth 
Pearce, Susan Stillwell, and Thomas Wiley, 
grandchildren. His widow was a second wife. by 


whom he had no children, the children above 
named being children by a former wife. At the 
time of his death Thomas Brookbank was the 
owner in fee of the land involved in this suit, to- 
getber with other lands in Howard county, Ind. 
On Sth day of February, 1856, William Brook- 
bank commenced an action in the Howard com- 
mon pleas court for the partition of the lands of 
which his father died seised, making parties 
thereto the widow and the heirs above named. 
He alleged in his complaint that he and the de- 
fendants to the action other than the widow were 
tenants in common of all the lands of which his 
father died seised, describing them, setting forth 
their respective interest. It was further alleged 
that the widow, Mary Brookbank, was the second 
wife of Thomas Brookbank, deceased, and had by 
him no children, and that the other parties. to the 
suit were children by a former wife, and that he 
owned all said land at the time of his second mar- 
riage. From these facts it was alleged that the 
widow was entitled to a dowery or life estate only 
in the lands of which her husband died seised. A]? 
the adult defendants to this action suffered a de- 
fault,and thereupon the cause was submitted to the 
court, who found the several interests of the 
parties, among which was finding that Mary 
Brookbank, the widow, was entitled to one-third 
of the land described in the complaint in that 
cause for life, and that said William Brookbank 
was entitled to one-seventh of the land, subject to 
Under this finding, and an 
interlocutory decree according to its terms, one- 
third of the land described in that complaint was 
set Off to Mary Brookbank, the widow, for life, 
and the remainder was partitioned among the 
heirs by the former wife. The widow at once took 
possession of the land so set off to her, and on the 
13th day of February, 1865, sold the same to Henry 
Williams for the consideration of $500, and con- 
veyed the same to him by quitclaim deed. On 
the 7th day of July, 1865, Reuben G. Brookbank 
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sold his interest in this land to the said Williams 
for the sum of $150, and conveyed it by quitclaim 
deed. On the 18th day of September, 1865, Will- 
iam T. Wiley sold his interest in the land to 
Williams for the sum of $70, and conveyed by 
quitelaim deed. On the 31st day of January.1865, 
William Brookbank and James Bennett sold their 
interest in the land to Williams for the considera- 
tion of $300, and conveyed to him by quitclaim 
deed. On the 27th day of January, 1865, Harrison 
Brookbank and Susanah Moxey conveyed their 
interest in this land to Williams by quitclaim 
deed, but upon what consideration does not ap- 
pear. In the year 1866 the guardian of Franklin 
Worthington and Susan Wiley, who were then 
minors, by order of the proper probate court sold 
and conveyed their interest in this land to Will- 
iams for the consideration of $441. The land set 
off to Mary Brookbank is the land involved in this 
suit, and each of the appellants claim under 
Henry Williams, who had no other title than 
that above set forth. Williams took possession 
of the land immediately upon the execution of 
the deed to him by the widow, and he and his 
grantees have ever since been in the exclusive 
possession of the land claiming title thereto. This 
suit was commenced on the 5th day of December, 
1885. ° 

It is contended by appellants: First. That upon 
the death of Thomas Brookbank the fee to the 
land in controversy vested in hischildren by the 
previous marriage, and that his widow, Mary 
Brookbank, took a life estate only in such land. 
Second. That by the partition proceedings set 
out in the special finding of facts, entered by the 
court, the children of Thomas Brookbank are es- 
topped from asserting that Mary Brookbank, his 
widow, took any greater interest in his lands than 
a life estate. Third. That the appellees, plaint- 
iffs in the cross complaint filed by them, are 
barred by the statute of limitations from assert- 
ing any interest in the land in controversy. 
Fourth. That a rule which would permit the 
appellees to recover the land in controversy un- 
der the facts above stated would violate section 
10, art. 1, of the constitution of United States, 
inasmuch as it would impair the obligation of 
contracts. 

On the other hand, it is contended by the ap- 
pellees: First. That upon the death of Thomas 
Brookbank, his widow, Mary Brookbank, took a 
fee in the land in controversy, and that their 
quitclaim deeds to Williams do not estop them 
from asserting an after-acquired interest in the 
land. Second. That the partition proceeding 
set Out in the special finding did nothing more 
than part the lands therein involved, and that the 
title was in no way affected thereby. Third. 
That the statute of limitations did not begin to 
run until the children of Thomas Brookbank had 
a right of entry, and, thereforé, their right in the 
land in dispute is not barred. Fourth. That the 
rights of the parties in the land involved in this 
suit are to be determined by the law as it is now 











declared, and not by the law as it was declared at 
the time it is claimed Williams acquired it. 
Under the provisions of sections 2483, 2487,Rev. 
St. 1881, it was held in the case of Martindale v. 
Martindale,10 Ind. 566, that a second or subsequent 
wife, having no children by her husband, took a 
life estate only in his lands, where he left, upon 
his death children alive by a former wife. The 
decision was rendered at the May term of this 
court in the year 1858. There is an unbroken line 
of decision rendered by this court extending from 
that date to the May term, 1881, placing the same 
construction upon this statute, as will be seen 
from an examination of the following cases, 
namely: Ogle v. Stoops, 11 Ind. 380; Rockhill v. 
Nelson, 24 Ind. 422; Louden v. James, 31 Ind. 
69; Longlois v. Longlois, 48 Ind. 60; Long v. 
Miller, 7d. 145; Russell v. Russell, Jd. 456: Hen- 
drix v. McBeth, 61 Ind. 473; Swain v. Hardin, 64 
Ind. 85; Hendrix v. Sampson, 70 Ind. 350; Chis- 
ham v. Way, 73 Ind. 362. But at the May term,1881, 
the case of Utterback v. Terhume, 75 Ind. 363, 
was decided, in which it was held that the second 
or subsequent wife, having vo children by her 
husband, took a fee in his land where he died 
leaving children alive by a previous wife, and 
that upon her death the children by the former 
wife became her forced heirs. This is now set- 
tled as the correct construction of this statute. 
Caywood v. Medsker, 84 Ind. 520; Hendrick vy. 
McBeth, 87 Ind. 287; McClamrock v. Ferguson 
88 Ind. 208; Flenner vy. Benson, 89 Ind. 108; 
Flenner v. Insurance Co., Jd. 164: Bryan 
v. Uland, 101 Ind. 477, 1 N. E. Rep. 52; 
Thorp v. Hanes, 107 Ind. 324, 6 N. E. Rep. 920; 
Erwin v. Garner, 108 Ind. 488, 9 N. E. Rep. 417; 
Gwaltney v. Gwaltney, 119 Ind. 144, 21 N. E. 
Rep. 552. The construction now placed upon 
this statute should now be deemed correct, but 
as to the wisdom of overruling a line of decisions 
which had been steadily adhered to for the 
period of 23 years we have nothing to say further 
than to remark that stability in the decisions of a 
court of last resort is greatly to be desired. To 
overrule precedents which have become recog- 
nized rules of property, and the basis of contract 
relations unsettles titles’ disturbed business trans- 
actions, and introduces an element of uncer- 
tainty into the administration of justice from 
which the public suffer great inconvenience. As 
was said in the case of Rockhill v. Nelson, supra: 
‘There are some questiens of law the final settle- 
ment of which is vastly more important than 
how they are settled.” We fully indorse the 
language of the world’s greatest commentator 
when he says: “It is an established rule to 
abide by former precedents where the same points 
come again in litigation; as well to keep the. 
scales of justice even and steady, and not liable 
to waver with every new judge’s opinion, as also 
because the law in that case beings solemnly 
declared and determined, what before was un- 
certain, and, perhaps, indifferent. is now become 
a permanent rule, which it is not in the breast of 
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any subsequent judge to alter or vary from ac- 
cording to his private sentiments; he being sworn 
to determine, not according to his own private 
judgment, but according to the known laws and 
customs of the land; not delegated to pronounce 
new law, but to maintain and expound the old 
one.’ 1 Bl. Comm. p. 69. In this case we are 
asked by the appellants to overrule a line of de- 
cisions of many years’ standing, for the purpose of 
returning to a line of decisions which has long 
since been abandoned. We are thus asked to 
create a new confusion in order to avoid an old 
one. This we cannot do. It is our duty to adhere 
to the construction of this statute which it has 
steadily received for the last 11 years, and in 
doing so we are constrained to hold that upon 
the death of Thomas Brookbank, his widow, 
Mary Brookbank, took a fee-simple inter- 
est in one-third of the land of which he 
died seised. It followes from this holding that 
his chidren, at the time they executed quitclaim 
deeds to Williams, had no interestin the land in 
controversy to convey to him. 

The general rule is that a quitclaim deed does 
not estop the person executing it from asserting 
an after-acquired interest in the land therein 
described. This general rule has its exceptions, 
but the case before us does not fall within such 
exceptions. Every v. Akins, 74 Ind. 291; Van 
Rensselaer v. Kearney, 11 How. 297; Shumaker 
v. Johnson, 35 Ind. 39; Graham v. Graham, 55 
Ind. 23; Bryan v. Uland, 101 Ind. 477, 1 N. E. 
Rep. 52. A judgment in partition does not 
ordinarily, vest in the cotenants a new title, but 
each has the title he held before such judgment. 
It is true that the pleadings in a partition suit may 
be so framed as to raise and settle, in that kind 
of action, questions of title; but where nothing 
more than partition is sought, no question of title 
is settled. It has been held by this court that a 
complaint of the character of the one set out in 
the special finding in this case does not tender a 
question of title. Bryan v. Uland, supra; Habig 
v. Dodge, 127 Ind. 31, 25 N. E. Rep. 182. 

As a general rule, the statute of limitations 
does not begin to run until there is a right of 
action. The children of*fhomas Brookbank had 
no right to the possession of the land in contro- 
versy, nor did they have any interest In it until 
the death of Mary Brookbank, their step- 
mother, and for this reason the statute of limita- 
tions did not begin to run as to them while she 
lived. Wright v. Tichenor, 104 Ind. 185, 3 N. E. 
Rep. 853; Butterfield v. Beall, 3 Ind. 203; 
Nicholson v. Caress, 59 Ind. 39; Mettler v. Miller 
(Ill. Sup.), 22 N. E. Rep. 532; Kirk v. Smith 9 
Wheat. 241; 3 Washb. Real Prop. (4th Ed.) 147. 

As we have said. it was held by this court for 
a period of 23 years that the interest taken by the 
widow, under the facts existing in this case, was 
a life estate only, and that the fee in the land was 
in the children by the former marriage. In the 
case of Swain v. Hardin, 64 Ind. 85, which in- 
volved a distribution of the proceeds of the sale 








of land in a partition proceeding the widow being a 
second wife without children,this court said: ‘*The 
plaintiff and defendants were tenants in common 
of the land; the plaintiff having an estate for 
life in one-third thereof, and the defendants hay- 
ing the fee, subject to the plaintiff's life testate, in 
one-third.*” Acting upon the assumption that 
this court had placed the true construction upon 
the statutes of descents, and that Mary Brook- 
bank was the owner of a life estate only in the 
land in controversy, arfd that the children of 
Thomas Brookbank were the owners in fee they 
sold and conveyed it to Williams, through whom 
the appellants claim their title. Since the de- 
cisions upon] which they relied and upon the 
faith of which the contract and purchase were 
made have been overruled, the appellees claim 
that, inasmuch as they conveyed by quitclaim 
deeds only, they are-entitled to both the pur- 
chase price paid and the land. If the rights of 
the parties are to be determined by the construe- 
tion of this statute now placed upon it, this claim 
must prevail, but if they are to be determined 
by the construction of the statute placed upon 
it at the time the land was purchased and con- 
veyed, the claim of the appellees must fail. 
Courts of last resort are often constrained to 
change {théir ruling on the questions of the 
highest importance. When this is done, the 
general rule is that the law is not changed, but 
that the court was mistaken in its former decision 
aud that the law is, and always has been, as ex- 
pounded in the last decision. But to this general 
rule thereis a well-established and well-under- 
stood exception. This exception is that, ‘after a 
statute has been settled by judicial construction 
the {construction becomes, as far as contract 
rights are concerned, as much a part of 
the statute as the text itself; and a change of 
decision is, to all intents and _ purposes, 
the same, in effect, on contracts as an amendment 
of the law by means of legislative action.” 
Douglas v. County of Pike, 101 U. S. 677; Ander- 
son v. Township of Santa Anna, 116 U. S. 361, 6 
Sup. Ct. Rep. 413; Insurance Co. v. Debolt, 16 
How. 432; Gelpcke v. Dubuque, 1 Wall. 175; 
Havemeyer v. Iowa Co., 3 Wall. 294: Olcott v. 
Supervisor, 16 Wall. 678; Taylor v. Ypsilanti, 105 
U.S. 72. In Insurance Co. v. Debolt, supra, it 
was said: ‘The sound and true rule is that, if a 
contract, when made, was valid by the laws of 
the State as then expounded by all the depart- 
ments of the government and administered by its 
courts of justice, its validity and obligation can- 
not be impaired by any subsequent act of the 
legislature, or by the decision of its courts alter- 
ing the construction of the law.’? So in Douglas 
v. County of Pike, supra, it was said: ‘*The true 
rule is to give a change of judicial construction 
in respect to a statute the same effect in its opera- 
tion on contracts and existing contract rights that 
would be given to a legislative amendment; that 
is to say,make it prospective,but not retroactive.” 
Suth. St. Const. § 319, says: ‘‘A judicial con- 
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struction of a statute becomes a part of it, and 
as to rights which accrue afterwards it should be 
adhered to for the protection of ,these rights. 
To divest them by a change of construction 
is to legislate retroactively. The constitutional 
barrier to legislation imparing the obligation 
of contracts applies also to decisions altering the 
law as previously expounded, so as to affect the 
obligation of existing contracts, made on the 
faith of the earlier adjudications.’’ The case of 
Farrior v. Security Co., 88 Ala. 275, 7 South. 
Rep. 200, is in point here. In that case Farrior 
and his wife executed to the company a mortgage 
on lands held by the wife to secure a loan, at a 
time when it was held by the Supreme Court of 
Alabama that she had power, under the statutes of 
that State, to so incumber her land. After the 
execution of the mortgage, and before suit 
brought to foreclose it, the court overruled the 
cases holding that she had power to incumber 
her separate real estate in this mode, and decid- 
ing that she had no such power. It was held in 
the suit to foreclose the mortgage that the later 
decisions could not affect the validity of the 
mortgage, which was valid under the construc- 
tion placed upon the statutes of Alabama at the 
time such mortgage was executed. Had _ this 
court adhered to its former rulings to the 
effect that the second or subsequent wife 
took a life estate only in the lands of her 
husband in case she had no children by him, 
where he died leaving children by a former wife 
there would be no question as to the title of the 
appellants to the land in dispute. Weare of the 
opinion that their rights are to be determined 
under the law as it was declared by this court at 
the time the appellants sold and conveyed the 
land. Such being our conclusion, it follows 
that the circuit court erred in its conclusions of 
law upon the facts stated in its special finding. 
In answer to the position that this conclusion is 
in conflict with the case of Bryan v. Uland, supra, 
it may be remarked that the conclusion in that 
case was reached by following the general 
rule applicable to a change in the rulings of the 
courts of last resort where the construction of a 
Statute is not involved. The exception to this 
general rule, it seems, was not considered. Had 
the court’s attention been called to this exception, 
there is no reason to doubt that the conclusion 
would have been different. In so far as the 
opinion in the case of Bryan v. Uland may be in 
conflict with this opinion it is modified. Judg- 
ment reversed, with directions to the circuit 
court to restate its conclusions of law on the 
facts found, and render judgment thereon for the 
appellants. 

Nore.—Stare Decisis.—It is the conclusion only 
and not the process by which it has been reached, 
which is the decision of the court and which has the 
force of precedent in other cases. Lucas vy. Commis- 
sioners, 44 Ind. 541. Language used in an opinion, 
whether in the reasoning or the conclusion established 
thereby, is always to be explained and restricted by 
the case under consideration, and to that extent only 











is a decision fitted to serve asa precedent. R. R. vy. 
Davidson Co., 1 Sneed, 695. In other words, all ad- 
judications are to be considered only in connection 
with, and as explained by and limited to the state of 
circumstances uppearing in the record, that is the es- 
sential cirenmstances, constituting the case or that por- 
tion of the case on which a decision rests. Pass y. 
McRae, 36 Miss. 148; People v. Winkler, 9 Cal. 236. The 
judgment of a court when the members are equally 
divided is not obligatory as a precedent. Morse y. 
Gould, 11 N. Y. 281; Bridge v. Johnson, 5 Wend. 372. 
Where the court is divided, it constitutes a formal af- 
firmance of the case, though no binding precedent is 
thereby established. Etting v. Bank, 11 Wheat. 78. 
When a question, after full consideration, has been 
deliberately determined, and there isa conflict thereon 
in other cases, the decision should be adhered to in the 
court pronouncing it, until it is definitely settled by 
the court of last resort. But, it seéms, a court has the 
right to judge as to whether a question has been for- 
mally considered and determined with due delibera- 
tion. Harris v. Clark, 2 Barb. 101; People v. Brook- 
lyn, 9 Barb. 544. A single decision made without 
noticing a statute and, in fact, contravening the stat- 
ute, cannot be invoked as of indisputable authority, 
and more especially in a matter of practice. Duff v. 
Fisher, 15 Cal. 282, although as to mere formal mode 
of procedure uniformity is, of course, the parameunt 
law, and decisions concerning them are rarely dis- 
turbed, though erroneous in sume particulars. Sauer 
v. Steinhamer, 10 Wis. 370. Where the common law 
has been adopted as arule of decision in a State, the 
adjudications in regard to a particular matter relating 
to morality or public policy, settling a principle in a 
manner regretted expressly by the English judges, 
must be followed, even where the question for the 
first time comes before the State court whose business 
it is to enforce the established common law rule until 
the legislature shall see fit to change it by express en- 
actment. Johnson y. Fall, 6 Cal. 361. On the same 
principle, itis the general rule that where a State 
adopts a statute of another State, it adopts also the 
construction placed on that statute by the courts of the 
State. Bemis v. Becker, 1 Kan, 248. While English 
decisions are to be duly respected, they are not to be 
regarded as authoritative precedents. Cathcart vy. 
Robinson, 5 Pet.280. Where a statute is not adopted 
from another State, but is merely offered in evidence, 
a court will consult the decisions of the State where 
the statute exists in order to obtain aids to a correct 
construction, but will not regard those decisions as 
binding and authoritative expositions of the statute. 
Nelson v. Gorce’s Adm’r, 34 Ala. 566. And in no 
case are adjudications outside the State authoritative, 
except in proper cases those of the United State Su- 
preme Court. Caldwell v. Gale, 11 Mich. 84. As to 
the duty of courts to adhere to decisions which have 
become rules of property, unless there are the most 
convincing and overwhelming reasons for overruling 
them, see Bates v. Relyea, 23 Wend. 340; Hogatt v. 
Bingamen, 7 How. (Miss.), 569; Lindsay v. Lindsay, 47 
Ind. 286; Boon v. Bowers, 30 Miss. 256. When once a 
principle has been fully recognized, it should not be 
changed, except it is found to be unbearably wrong, 
or else it is changed or abrogated by the legislature. 
Lemp v. Hastings, 4 Greene (Iowa), 449; Everson y. 
Atwater, 7 Mich. 23; Snyder v. Gascoigne, 11 Tex. 455; 
Ewing v. Ewing, 24 Ind. 470; Reed v. Ormby, 44 Mo. 
206. Upon the subject of the inviolability of decisions 
construing statutes relating to taxation, see the con- 
flicting cases of Kneeland v. Milwaukee, 15 Wis. 691, 
and Willis v. Owen, 43 Texag,48. Judge Comstock, in 
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the case of Church v. Brown, 21 N. Y. 335, in render- 
ing judgment whereby he expressly overruled the 
case of Brewster v. Silence, 4 Seld. 207, and Draper v. 
Snow, 20 N. Y. 331, declares the doctrine to be (which 
should commend itself to both bench and bar as emi- 
nently sound and safe): “‘When the rules laid down 
by the courts become the laws which sustain titles and 
contracts, they are in general to be sacredly adhered 
to, but when they can be used as instruments of de- 
struction error ceases to be sacred and principles and 
truth ought to be reasserted.”’? The decisions of State 
courts governing commercial contracts, made within 
their jurisdiction, are just as bindiug as decisions on 
statutes. Forepaugh vy. D. L. & W. R. R. Co. (Pa.), 18 
Atl. Rep. 503. Though courts of final review are 
bound by the rule of stare decisis, yet where grave 
and palpable error widely affecting the administration 
of justice must either be solemnly sanctioned or re- 
pudiated, the maxim which applies is fiat justitia 
ruatcelum. Ellison v. Georgia R. R. & Banking Co. 
(Ga.), 18S. E. Rep. 809. See 30 Cent. L. J. 122, for 
recent comments on the stability and instability of the 
rules of jurisprudence and definition of stare decisis. 
See 4 Cent. L. J. 100, for interesting criticism of the 
extent to which the doctrine of stare decisis has been 
carried, and see 32 Cent. L..J. 486, for exhaustive article 
by V. H. Tichenor on the ‘‘Doctrine of Stare Decisis.” 





BOOK REVIEWS. 
LAWSON ON CONTRACTS. 

The legaltraining and the opportunities connected 
with the position now occupied by Mr. Lawson in the 
law department of the University of the State of Mis- 
souri, render him peculiarly well adapted to the 
preparation of a volume on the principles of the law 
of contracts which this book purportsto be. The title 
page also announces it as atreatise on the “‘American”’ 
law of contracts. In this Mr. Lawson does not and of 
course, cannot mean that we have in this countrya 
law of contracts different in principle from that 
which prevails in England, for the principles of the 
common law are the same on every soil, differing only 
in their application to changed conditions. But what 
Mr. Lawson evidently means is that the bulk of au- 
thoritative decisions of the courts of this country 
upon this subject has grown to such proportions and 
has reached out into so many branches, that enough 
material may be found in this country wherewith to 
illustrate the underlying principles. A glance at the 
work will attest the correctness of this view, for there 
is no lack of citations of American cases, the notes 
being profuse and liberal. The reader of this book 
will be particularly impressed with its clearness and 
conciseness, two qualities that are even more admi- 
rable in a law treatise than anywhere else. And these 
features are especially to be commended ina work 
like the present which aims to state the principles 
and little else. In point of accuracy also there can be 

_no criticism. Both in its statement of what the law 
is and its citations of and deductions from the author- 
ities Mr. Lawson leaves little, if any room, for dis- 
agreement. In the matter of the arrangement of subjects 
Mr. Lawson has made a happy hit or, perhaps, to speak 
correctly, has exercised good judgment. He divides 
the subject into “‘The Formation of the Contract,” un- 
der which head he treats of the agreement, express 
and implied contracts, the form, the consideration, the 
parties, the consent, and the legality of the contract,— 

“The Operation of the Contract” within which he con 

siders the assignment of the contract—“The Interpre- 





tation of the Contract,’’ wherein he discusses the sub- 
jects of proof and construction—“The Dischgrge of 
the Contract” and therein discharge by agreement, 
by performance, by operation of law, and by breach, 
and finally, ““The Remedies upon the Contract” within 
which are the subjects of damages, specific perform- 
ance and discharge of right of action. 

It will thus be seen that the work exhausts the 
subject and that within its pages the student and 
practitioner will find lacking nothing that will shed 
light upon elementary questions pertaining to the law 
of contracts. It is said that the material of the work 
was prepared for use and was used by Mr. Lawson in 
his lectures to the students, and therefore the claim is 
made that the book is of especial value to students. 
While this is true an examination will readily con- 
vince one that itis of great value and service to the 
practitioner. Mr. Lawson is to be congratulated 
upon his success in preparing for the use of American 
lawyers and students a work which in point ofreal 
merit ranks with Pollock, Anson or Leake, on Con- 
tracts, and should have a place in American legal 
literature similar to that occupied by those works in 
England. 

The work isa well printed volume of about 650 
pages, with a good index, and is published by F. H. 
Thomas Law Book Co., St. Louis. 





BOOKS RECEIVED 
Company Law. Commentaries on the Law of Public 
Corporations and Political or Governmental Cor- 
porations of every class. By Charles Fisk Beach, 
Jr., of the New York Bar, Author of ‘Private 
Corporations,” ‘““Modern Equity Jurisprudence,” 
“Contributory Negligence” ‘The Modern Law of 
Railways,” “Receivers,” “Wills,” ete. Editor of 
“The American Probate Reports,’ and Sometime 
Editor of ‘The Railway and Corporation Law 
Journal.” Intwo Volumes. Indianapolis: The 

Bowen-Merrill Company. 1893. 
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1. ADMIRALTY—Maritime Liens—Mortgage of Vessel— 
Priority of Record — Following Decisions of State 
Courts.—A claim arising under a mortgage of a vessel 
is not superior to a lien under Rey. St. Ill. 1874, ch. 12, 
§1,for supplies and necessaries to the vessel in her 
home port in the State of Illinois, although they were 
furnished after the mortgage was recorded in conform- 
ity with Rev. St. U. S. § 4192.—THE J. E. RUMBELL, U. 
8.8. C., 138. C. Rep. 498. 

2. ATTACHMENT—Intervention.—A petition by subse- 
quent attaching creditors intervening in the prior 
attuchment suit, which alleges in substance that the 
prior attachment was the result of a collusive agree- 
ment between plaintiff and defendant, and that it was 
made with intent to hinder, delay, and defraud 
defendant’s creditors, and especially petitioners, who 
were bona jide creditors, or that it was suffered or 
procured to be made for the use and benefit of defend- 
ant, is good as against a general demurrer, and it is 
immaterial that it isnot alleged that plaintiff’s debt 
was fictitious.—MARTIN CLOTHING CO. v. PAGE, Tex., 21 
S. W. Rep. 702. 

3. ATTACHMENT—Levy — Return.—A return indorsed 
on a writ of attachment sufficiently describes the 
property seized when it states that the levy was made 
on ‘‘a certain stock of dry goods, clothing, boots and 
shoes, hats and caps, trunks, valises, goods, wares, 
and merchandise in a certain storehouse on lot number 
6, in block 22, in town of Temple, valued at the sum of 
$1,000, found in possession of J. Shapera.’’—SwEETSER 
Vv. SPARKS, Tex., 21S. W. Rep. 724. . 

4. ATTACHMENT — Property in Another County. — 
When property is seized undera writ of attachment 
issued in a suit brought in another county, and a third 
person, claiming the property, files with the sheriff 


the affidavit and bond required in such case by Code - 


1881, ch. 33, the statutes provides that such officer shall 
return these papersto the clerk of the county where 
the property was seized, and that such clerk shall 
place the cause forthe determination of the rights of 
the parties as to the property on the trial docket of the 
court of his county at the next term; the person claim- 
ing the property being the plaintiff, and the sheriff and 
the plaintiff in attachment, defendants: Held, that 
the provision requiring the trial of the rights of the 
parties in the county in which the property was seized 
is mandatory, and a writ of prohibition will issue if the 
court of another county attempts to proceed with the 
trial.—STATE V. SUPERIOR COURT OF PIERCE COUNTY, 
Wash., 32 Pac. Rep. 553. 

5. ATTORNEY—Authority.—Authority conferred on an 
attorney to take all steps necessary to recover land, 
and an agreement between him and his client whereby 
he isto receive a half interest in the land he may 
recover, does not authorize him to abandon his client’s 
claim to such land.—HICKEY V. STRINGER, Tex., 21S. 
W. Rep. 716. 

6. BANKS AND BANKING — Collections. — A Cincinnati 
bank wrote toa Philadelphia bank: ‘‘Will collect at 
par all points west of Pennsylvania, and remit, the Ist, 
llth, and 2istof each month.” The latter accepted 
this proposition, and thereafter, from time to time, 
forwarded paper indorsed ‘‘For collection.” Business 
was carried on under this arrangement for several 
months, when the Cincinnati bank failed, having in 
its hands, or inthe hands of its subagent banks, the 
proceeds of paper thus forwarded: Held, that the 
elation between the banks was that of principal and 
agent until the collection of the paper and the receipt 
of the money by the Cincinnati bank, after which time 
the relation was that of debtor and creditor; and hence 
that the receiver of the Cincinnati bank could not be 
charged, as trustee, with any moneys which were 
collected, and passed into its general funds, before the 








failure, or which before that time were collected by 
subagents, and credited to it on adebt which it owed 
them, butthat he could be socharged with moneys 
collected by a subagent before the failure, and after- 
wards paid to the receiver. — COMMERCIAL NAT. BANK 
Vv. ARMSTRONG, U.S. 8S. C., 138. C. Rep. 533. 

7. Bonp—Release of Sureties.— A surety on a bond 
executed by a subcontractor to the original contractor 
for the performance of certain work on a building is 
not released by reason of changes in the original plans 
and specifications, made by the subcontractor under 
an agreement with the owner, but without the know!l- 
edge and consent of the contractor. — HENRICUS V. 
ENGLERT, N. Y., 383 N. E. Rep. 550. 

8. CARRIERS—Live Stock—Connecting Roads.—In an 
action against a railroad company for delay in the 
transportation of live stock, where defendant does not 
deny under oath an allegation inthe petition that the 
contract of shipment was executed by a connecting 
carrier as defendant’s agent, the contract is admissible 
in evidence, though it does not show on its face that it 
was executed for or on behalf of defendant.—INTERNA- 
TIONAL & G. N. R. CO. Vv. ANDERSON, Tex., 218. W. 
Rep. 691. 

9. CARRIERS — Live-stock Shipments. — Where an 
express company undertakes to transport a shipment 
of horses, knowing at the time that a portion of its 
route is obstructed by floods, the existence of the floods 
is not such an act of God as will relieve the company 
from liability for injuries tothe horses while being 
carried over another route. — ADAMS EXPRESS CO. V. 
JACKSON, Tenn., 218. W. Rep. 666. 

10. CARRIERS—Passengers—Negligence.—a passenger, 
entitled to safe transportation over railroad and ferry 
connecting therewith,upon invitation of the employees 
ofthe railroad company managing the ferry passed 
from a boat by a way upon the ferry bridge, provided 
for animals and vehicles. As he wasso doing a runa- 
way horse, belonging to the railroad company, career- 
ing at random about the ferry house, bolted overa 
bow, which aided inthe support ofthe ferry bridge, 
into the way where the passenger was, dnd injured 
him: Held, that by being inthe way indicated the 
passenger was not guilty of negligence which contrib- 
uted to his injury. —WATSON V. CAMDEN &A. R. Co. 
N. J., 26 Atl. Rep. 136. 

11. CARRIERS—Passengers—Street Car—Negligence .— 
It isnot negligence per se for a passenger on a street 
car to stand on the step of the car, outside of a gate 
placed between the step and the platform, at the ex- 
press or implied invitation ofthe driver; the danger 
not being so obvious that it can be said that a reason- 
able man would disobey the inivtation. — SEYMOUR V. 
CITIZENS’ Ry. Co., Mo., 21S. W. Rep. 739. 

12. CONSTITUTIONAL LAW—Legislative Power.—Laws 
1892, ch. 311, provides, ‘‘in the proceedings now 
pending in the superior court for the abolition of 
certain grade crossings in the city of N, no change 
shall be made inthe grade of the public ways in said 
city where the same are now crossed by one or more 
railroads at grade, without the consent of the city 
council:” Held, that the act was intended to amend 
and change the law applicable to the particular grade 
crossings referred to therein, described in the ‘‘pend- 
ing proceedings,” and not to all the grade crossings of 
the city, and is constitutional.—IN RE MAYOR, ETC., OF 
CITY OF NORTHAMTON, Mass., 33 N. E. Rep. 568. 

18. CONTRACT.—A building contract provided that the 
owner should pay the contractor ‘‘upon the presen ta- 
tion of certificates,” signed by the architect, and that 
the decision of the architect as to the value of extra or 
deducted work should be final. The contractor 
obtained from the architect a certificate showing the 
respective values of extra and deducted work, and 
stating the balance due from the owner, which certifi- 
cate the contractor gave back to the architect, who 
afterwards refused to give him any further certificate; 
Held, that the contractor was entitled to recover said 
balance from the owner, although he had not presented 
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him with the certificate. — ARNOLD V. BOURNIQUE, IIl., 
33 N. E. Rep. 530. 

14. Contract — Construction. — A contract recited 
that defendants, husband and wife, jointly and sever- 
ally agree to pay plaintiff a certain sum ‘‘advanced or 
loaned to us, orany further sum of money which he 
may loan to us at such time as circumstances may 
occur,—that is to say, that, if in any event either of us 
should die, then the survivor shall assume the debt, 
and pay it as if both were living; and we further agree 
that if the money is not paid before the expiration of 
five years from the first day of January, 1889, last past, 
then we jointly or severally agree to givea mortgage 
to” plaintiff on land described: Held, that no time of 
payment was fixed by the contract.—SIVERS V. SIVERS, 
Cal., 32 Pac. Rep. 571. 

15. ConTRACT—Liquidated Damages.—When damages 
may be sustained by the breach of a single stipulation, 
and they are uncertain in amount, and not readily 
susceptible of proof under the rules of evidence, then, 
if the parties have agreed upon a sum of money as the 
measure of compensation for such breach, and that 
sum is not disproportionate to the presumable loss, it 


may be recovered as liquidated damages. — WALLIS 
TRON WORKS V. MONMOUTH PARK ASS’N, N. J., 26 Atl. 
Rep. 140. 


16. CORPORATIONS — Capital Stock — Tender.—In the 
subscription book of a railroad company W madea 
written agreement to take 20 shares of stock when the 
road reached V: Held, that it was not necessary for 
the company totender a certificate of the stock before 
bringing suit on the contract.—WEBB V. BALTIMORE & 
E. 8S. R. Co., Md., 26 Atl. Rep. 113. 

17. CORPORATIONS—Corporate Existence.—Under Rev. 
St. art. 599, providing that no person who assumes an 
obligation to a corporation as such shall resist the en- 
forcement of such obligation on the ground that there 
was in fact no such corporation, until that fact has 
been adjudged in a direct proceeding had for that pur- 
pose, a person who has entered into a rental contract 
with a corporation as such is estopped to deny its cor- 
porate existence in an action against him to recover 
rents and for the possession of the leased premises.— 
LAMB V. BEAUMONT TEMPERANCE HALL CoO., Tex., 218. 
W. Rep. 713. 

18. CORPORATIONS — Equitable Mortgage. — Where a 
written instrument which recites that a corporation 
has mortgaged certain property, but does not state the 
names of the officers of the corporation, nor that it has 
authorized the execution of such an instrument, is 
executed by one B, president, and one C, secretary 
and treasurer, sealed with their seals, and acknowl- 
edged by them as their act, such instrument will not 
be held to bean equitable mortgage, in the absence of 
allegations and proof that it was attempted to be exe- 
cuted by the corporation, or its authorized agents, as 
security for an obligation of the corporation.—BRowN 
V. FARMERS’ SUPPLY DEPOT CO., Oreg., 32 Pac. Rep. 
548. 

19. CORPORATIONS—Foreign Corporations.—Act April 
3, 1889, providing that any foreign corporation desiring 
to transact or solicit business, or establish a general 
or special office in Texas, shall file a certified copy of 
its articles of incorporation with the secretary of State, 
and ‘‘no such corporation can maintain any suit in 
any of the courts of this State upon any demand, unless 
at the time such contract was made the corporpora- 
tion had filed its articles of incorporation,’ does not 
apply to anaction by a foreign corporation to recover 
for goods sold toa resident of Texas at its place of 
business in a foreign State, as such transaction is not 
“‘interstate commerce,” where it is not stated that the 
parties contemplated shipping the goods from that 
State into Texas.—REED & BARTON V. WALKER, Tex., 
21S. W. Rep. 687. 

20. COUNTIES — Highways — Constitutional Law. — 
Since counties are merely parts of the State govern- 
ment, subject entirely to legislative control, Gen. St. § 
1087, which renders counties liable for injuries caused 
by defects in highways or bridges, is not unconstitu- 








tional as depriving counties of their property without 
due process of law.—BLUM V. RICHLAND CounTY, 8. 
Car., 17S. E. Rep. 20. 

21. CONVERSION.—The fact that F permitted certain 
wheat in controversy in a replevin suit to be stored in 
his barn by the defendants, who afterwards carried it 
away, and sold it, did not constitute conversion by 
F, where it was subsequently awarded to plaintiff, 
where F received no consideration, and had no knowl- 
edge of the controversy concerning its ownership. 
Where plaintiff insists that he is entitled to judgment 
against allthe defendants or none, and he is not en- 
titled to judgment against some of them, he waives 
his right to the determination of the question as to 
whether he is entitled to judgment against any.— 
VALENTINE V. DUFF, Ind., 33 N. E. Rep. 529. 

22. CRIMINAL EVIDENC £—Rape.—On a trial for rape it 
isnot error, in that it compels defendant to testify 
against himself, to admit testimony relating to his 
identification as the guilty party by the prosecutrix on 
the morning after the rape, and while in jail, it ap- 
pearing that the identification was made by the 
prosecutrix pointing out defendant as the perpetrator 
of the outrage from six or eight men, stripped of hats 
and coats, and brought into her presence.—BRUCE Vv. 
STATE, Tex., 21S. W. Rep. 681. 

23. CRIMINAL LAW—Appeal.—Where an appeal taken 
from a sentence of.death is dismissed, and the case re 
manded to the circuit court, with directions to fix an- 
other day for the execution of the sentence, and the 
circuit judge sets a new day for execution in accord- 
ance with directions, no appeal will lie therefrom, 
since it would, in effect, be an appeal from the judg- 
ment of the supreme court.—STATE Vv. LEVELLE, S. 
Car., 178. E. Rep. 30. 

24. CRIMINAL LAW— Assault with Intent to Kill. — 
Where, on atrial for assault with intent to killone J, 
the evidence shows that defendant, standing about 40 
yards from J, armed with a gun charged with No. 8 
shot, fired at J, fully intending to kill, and that the 
shot buried themselves ‘‘out of sight” in a plank fence 
behind J, defendant’s contention that there was no as- 
sault to murder, because of the distance between the 
parties and the size of the shot used, will not be sus- 
tained.—HATTON V. STATE, Tex., 21S. W. Rep. 679. 

25. CRIMINAL LAW— Former Jeopardy.—Hill’s Code, 
§ 206, authorizing the court to discharge a jury when 
there is no probability of their agreement, is not in 
conflict with Const. art. 1, §12, providing that no per- 
son shall be twice put in jeopardy for the same offense, 
andis valid.—STATE V. SHAFFER, Oreg., 32 Pac. Rep. 
645. 

26. CRIMINAL TRIAL— Theft— Instructions.— Where, 
on atrial for theft, defendant offers no testimony ac- 
counting for his possession of the property, recently 
stolen, error cannot be predicated on the court’s fail- 
ure to charge on the law applicable to the possession 
of such property.—BALDWIN VY. STATE, Tex., 218. W. 
Rep. 679. : 

27. CRIMINAL PRACTICE —Attempt to Commit Rape.— 
In order to maintain a prosecution for an attempt to 
commit rape, the indictment need not charge rape, 
but may charge directly an attempt only.—WEST V. 
STATE, Tex., 215. W. Rep. 686. 

28. CRIMINAL PRACTICE—Forgery.—Where, on a trial 
for forgery, the indictment charges the offense 
in the language of the statute, and _ sets 
forth the instrument  foerged according to 
its purport, it is sufficient, though it fails to al- 
lege defendant’s intent to defraud any particular per- 
son.—STATE V. ROWLEN, Mo.,21S. W. Rep. 729. 

29. CRIMINAL TRIAL—Homicide—Competency of Ju- 
rors.—Where, at an examination of jurors in a criminal, 
cause, it appears that there had not been formed in 
their miads any such conclusion as to the guilt or in- 
nocence of defendant as disqualified them from sitting 
as jurors, the overruling of defendant’s challenge to 

such jurors was proper.—MCKINNEY Y. STATE, Tex., 21 
8S. W. Rep. 683. 
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30. DivoRCE—Instructions.—A charge that ‘‘an op- 
probrious epithet, conveying the idea of a lack of 
chastity, would to a wanton cause no pain, while, ap- 
plied to a pure and gentle wife, no tongue can tell the 
anguish, the shame, the sense of humiliation, it would 
bring,” is objectionable, as being argumentative, and 
upon the weight of the evidence.—HANNA V. HANNA, 
Tex., 218. W. Rep. 720. 

31. DOWER—Antenuptial Agreement.— Ina suit for 
the assignment of dower the evidence showed that 
complainant’s husband had died seised of lands worth 
$28,000, and had left personal estate worth $13,000. By 
an antenuptial agreement the complainant had agreed 
to take $2,000, payable two years after her husband’s 
death, in lieu of all her claims against his estate: 
Held, that the provision forthe wife was so inadequate 
that it constituted no bar to dower in the absence of 
affirmative proof that when she signed the agreement 
she had notice of the extent of her husband’s property 
and of the effect of the agreement.—TAYLOR V. TaY- 
LOR, Ill., 83N. E. Rep. 5382. 

32. EVIDENCE— Ancient Deed — Forgery.— The fact 
that a deed attacked as a forgery is an ancient instru- 
ment does not impose on the attacking party the bur- 
den of proving it a forgery; and it is error, therefore, 
to so instruct.—STOOKSBERRY V. SWAN, Tex., 218. W. 
Rep. 694. 

383. EMINENT DOMAIN — Municipal Corporations — 
Street.—Where a railroad company acquires a right of 
way for the construction of a bridge over city property 
by contract with the city conditioned that the right of 
way must be used so as not to interfere with the city’s 
right to open a street under such right of way, the 
company cannot thereafter repudiate its agreement, 
and acquire a right of way by condemnation, as in- 
ability to agree with the owner is a jurisdictional fact 
necessary to legalize condemnation proceedings; Re- 
vision, p. 928, § 100, authorizing condemnation pro- 
ceedings only where the company cannot agree with 
the owner for the use or purchase of lands.—STATE V. 
NATIONAL DOCKS Ry. Co., N. J., 26 Atl. Rep. 145. 

34. EQUITABLE ESTOPPEL — Since the holder of the 
legal title to land will not be required in equity to con- 
vey to the equitable owner while the latter is indebted 
to the former, though the, indebtedness grew out of 
transactions independent of the land, where defendant 
agreed by parol to exchange certain lands with H, and 
the agreement was so far performed as to entitle H to 
conveyance but for an independent debt due defend- 
ant, defendant is not estopped in equity to 
deny H’s title as against his execution creditor.— 
EVANS V.eBELMONT LAND Co., Tenn., 218. W. Rep. 670. 


35. Equiry—Multifariousness.—Where a bill in equity 
states several distinct causes of suit against several 
defendnats, who are unconnected in interest and lia- 
bility, a decree dismissing the bill for multifarious- 
ness was proper.—WELLS V. .SEWELL’S POINT GUANO 
Co., Va., 178. E. Rep. 2. 

36. EXECUTORS AND ADMINISTRATORS. — Probate 
Practice.—Under the provisions of the Arkansas stat- 
ute regulating the administration of estates, where a 
meeting of the heirs of the deceased intestate is held, 
representatives of four-fifths of the interests in the es- 
tate being present, and it is agreed that certain per- 
sons shall be appointed administrators, one of whom 
isto reside on and manage the realty, neither those 
who are present, and consent to the agreement, nor 
those who are absent, but acquiesce, and make noob- 
jection for twelve years, can refuse to be bound there- 
by. And the heirs, after solong atime, cannot ob- 
tain relief in equity on the ground that orders made 
by the probate court for the renting of the realty and 
for other purfoses, in pursuance of the agreement, 
are without authority in law, unless it appears that 
fraud was practiced upon the probate court or upon 
the heirs.—SMITH V. WORTHINGTON, U.S.C. C. of App., 
53 Fed. Rep. 977. 

37, EXPERT EVIDENCE—Architect.—An architect who 
has been engaged in that(business for a number of 








years is prima facie qualified to give his opinion on any 
question in respect to the construction, strength, 
and sufficiency of a building which is a proper sub- 
ject for opinion evidence.—TURNER V. HAAR, MOo., 21 
S. W. Rep. 737. 


38. FEDERAL COURTS—Bond—Corporation as Surety. 
—A corporation will not be accepted as surety on a 
writ of error to the United States Supreme Court when 
there is fair ground to question whether power to bind 
itself by such a contract is conferred by the acts under 
which it is incorporated.—BLACK Vv. BLAcK, U. 8. C. C., 
53 Fed. Rep. 985. 

39. FEDERAL COURTS — Jurisdiction — Foreclosure.— 
Where an attachment is leviedon realty. in a suit in 
the State court, and proceedings in equity to cancel 
an alleged fraudulent conveyance of the attached 
property are also instituted therein, the United States 
Cireuit Court cannot acquire jurisdiction as to the 
land for the time being, so as to enable it to enjoin 
the litigants in the State court from proceeding 
therein, at the instance of a party to such equitable 
suit, who was filed a bill in the federal court to fore- 
close a mortgage upon the land in question.—GATES 
v. BACKI,U. 8S. C. C. App., 53 Fed. Rep. 961. 

40. FEDERAL CourtTs—Supreme Court.—In an action 
for unlawful detainer, tried by the court without a 
jury, a general finding that defendant is guilty in 
manner and form as charged, with findings as to the 
amount of plaintiff's damages, and the value of the 
rents and profits, where there is no special finding of 
facts or agreed statement of facts, has, by Rev. St. §§ 
648, 649, the same effect as the verdict of ajury, pre- 
cludes the supreme court from examining the testi- 
mony, and limits its inquiry to the sufficiency of the 
complaint and the rulings preserved on questions of 
law arising on the trial.—LEHNEN V. DICKSON, U.S. 
S.C., 18S. C. Rep. 481. 

41. FEDERAL COURT — Mandamus.—The Supreme 
Court of the United States has no jurisdiction to issue 
a writ of mandamus to the circuit court of appeals to 
compel it to receive and consider new proofs in an 
admiralty appeal in a cause which is within the legiti- 
mate jurisdiction of the court.—IN RE HAWKINS, U. 8. 
8.C.,138. C. Rep. 612. 

42. FINES — Imprisonment until Payment. — Pen. 
Code, relating to proceedings in police courts, pro- 
vides that a jndgment that defendant pay a fine may 
also direct that he be imprisoned until the fine is 
satisfied, in the proportion of one day’s imprison- 
ment for every dollar of the fine. Section 1205, which 
was a similar provision, till amended by St. 1891, p. 
52, provides that the imprisonment ‘‘must not exceed 
one day for every two dollars of the fine:” Held, that 
section 1446 was not affected by the amendment to 
section 1205, which is a limitation on the powers of 
superior courts.—IN RE MULHOLLAND, Cal., 82 Pac. 
Rep. 568. 

43. FRAUDS, STATUTE OF — Sale of Goods.— A parol 
agreement to sell and assign a bond and mortgage is 
a contract for the sale of goods, wares, and mer- 
chandise within the sixth section of the statute of 
frauds.—GREENWOOD V. LAW, N. J., 26 Atl. Rep. 134. 

44. FRAUDULENT CONVEYANCE — Limitations.—Gen. 
St. ch. 44, art. 2, §2, provides for setting aside certain 
mortgages and transfers of property made in fraud of 
creditors where the action therefor is brought ‘‘within 
six months after” the instrument is placed on record: 
Held that, in computing the time for bringing the 
action? the day on which the instrument is placed on 
record should be included.—LEBUS V. WAYNE RATTER- 
MAN Co., Ky., 21S. W. Rep. 652. 

45. GUARANTY—Collection of Claims.—Where one of 
two copartners, to whom, on the dissolution of the 
partnership, is transferred the stock in trade, executes 
tothe other, who took the accounts and claims of 
the firm, a bond conditioned for the paymet of one- 
half of the amount thereof, ‘‘that shall prove uncol- 
lectible,” the obligation is not a guaranty of such 
claims, and the obligee need not prosecute them to 
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judgment and execution before he can sue on the 
bond.—RALPH V. ELDREDGE, N. Y., 33 N. E. Rep. 
559. : 

46. GUARANTY—Notice of Default.—In an action on a 
guaranty it appeared that defendants, in writing, 
guarantied that M would deliver to plaintiff 500 cases 
of tomatoes, according to his written contract with 
him. Onthe strength of the guaranty, plaintiff paid 
M theprice ofthe tomatoes: Held, that there was no 
obligation on plaintiff to notify defendants of the 
defaultof M in order to make defendants liable.— 
HEYMAN V. DOOLEY, Md., 26 Atl. Rep. 117. 

47. HOMESTEAD—Assignment.—Under Rev. St. 1891, 
ch. 52,§1, which declares that ‘‘every householder 
having a family shall be entitled to an estate of home- 
stead in the farm or lot of land and buildings thereon, 
owned or rightly possessed by lease or otherwise, and 
occupied by him or her as a residence,” one living on 
land which he has contracted to purchase has an 
estate of homestead therein.—STAFFORD V. WOODS, IIl., 
33N. E. Rep. 539. 

48. HOMESTEAD — Release.—Under Rev. St. 1891, ch. 
52, §§1, 4, Which provide that homesteads shall be 
exempt from the laws of conveyance, and that no re- 
lease, waiver, or conveyance of a homestead estate 
shall be valid unless itis in writing, subscribed and 
acknowledged, by the householder and his wife, a 
written agreement to convey land in fee, clear of all 
incumbrances, without any mention of the homestead, 
does not compel the vendor to release his homestead 
inthe land. Redfern v. Redfern, 38 Ill. 509, followed.— 
STODOLKA N. NOVOTNY, Ill., 33 N. E. Rep. 534. 

49. HUSBAND AND WIFE—Conveyance.—Where a hus- 
band conveys an estate to his wife,to have and to 
hold during her natural life, with power to use the 
profits to her separate use, the estate conveyed is an 
estate for life to the sole use of the wife.—VICK V. 
GOWER, Tenn., 21S. W. Rep. 677. 

50. HUSBAND AND WIFE—Sale.—A notarial act executed 
by the wife, in which she sells her paraphernal prop- 
erty, is null and void as against her ifthe same was 
executed underthe coercive influence of the husband. 
VICKNAIR Vv. TROSCLAIR, La., 12 South. Rep. 486. 

51. IMMIGRATION — Iinportations for Purposes of 
Prostitution.—An indictment charging that defendants 
did knowingly and willfully import and bring into 
the southern district of New York, from Naples, Italy, 
six woman, named, for the purposes of prostitution 
within the United States, sufficiently charges the 
offense proscribed by Act March 3, 1875, §3 (188t. p. 
477), forbidding the knowing and willful importation 
of women into the United States for the purposes of 
prostitution.—UNITED STATES V. PAGLIANO, U.S.C. U., 
N. Y., 53 Fed. Rep. 1001. 

52. INFANT—Judgment by Default.—Where a judg- 
ment has been entered by default against infant de- 
fendants a writ of error to reverse such judgment may 
be prosecuted by next friend, though a guardian ad 
litem was appointed to represent their interests in the 
suit, it appearing that such guardian has neglected 
for about eight years to prosecute the writ, and it 
not appearing from the’record that he objects to such 
prosecution.—CARLI1ON v. MILLER, Tex., 218. W. Rep. 
679. 

53. INJUNCTION—Municipal Corporation—Contract.— 
The fact that a city has entered into a contract with a 
gascompany, by which the latter is to furnish gas for 
lighting the city fora period of years,is not ground 
for an injunction to restrain the city from cgntract- 
ing with another company for electric lights for light- 
ing streets and public places, when the interests of 
the city seemto require such a course; and, if the gas 
company is injured by a refusual onthe part of the 
city to have its streets lighted with gas, its remedy is 
by an action for damages.—CITY OF NEWPORT vy, 
NEWPORT LIGHT Co., Ky., 218. W. Rep. 645. 


54. INSURANCE COMPANIES — Assessment.—Where it 


does not clearly appear that an assessment ordered by 
the court of common pleas, on the members of a 











mutual fire insurance company, to pay losses and the 
expenses of a receivership, is grossly excessive, the 
decree ordering it will not be disturbed, since the de- 
termination of the amount of such assessment rests 
in the sound discretion of such court.—WoOobD V. STAND- 
ARD MutT. LIVE-sSTOCK INS. CO. OF READING, Penn., 
26 Atl. Rep. 103. 

55. INSURANCE — Conditions — Change of Risk.—In 
actions on fire insurance policies issued to an incorpo. 
rated religious society on its church, it appeared 
that plaintiff procured a painter to remove the old 
paint from, and repaint, the building, which was of 
wood; that to remove the old paint, the painter 
burned it off by a naphtha torch, and that the painter 
had been engaged in the work for nearly a month 
when the building caught fire on a board where the 
torch had recently been applied: Held, that there 
was an alteration of ‘‘the situation or circumstances 
affecting the risk,’ within the meaning of a condition 
in the policies providing that in case of such altera- 
tion without the consent of the companies, the policies 
shall be void.—FIRST CONGREGATIONAL CHURCH Y. 
HOLYOKE MUT. FIRE INS. Co., Mass., 33 N. E. Rep. 572. 


56. INTOXICATING LIQUORS — Sales to Drunkards.— 
Rev. St. art. 2473, of the title on ‘‘Guardian and Ward,” 
defining an ‘‘habitual drunkard” as ‘‘one whose 
mind has become so impaired by the useof intoxicat- 
ing liquors or drugs that he isincapable of taking 
care of himself or property,” does not apply to the 
meaning of the term as used in Sayles’ Ann. St. art. 
3226a, §4, providing for the execution of a bond by 
retail liquor dealers conditioned that they will not 
sell to habitual drunkards.—CAMPBELLV. JONES, Tex., 
21S. W. Rep. 723. 

57. JUDGMENT IN GARNISHMENT.—A petition by a 
creditor of a defendant in garnishment to set aside 
ajudgment against the garnishees on the ground that 
before the attachment such defendant had assigned 
petitioner the moneys due him from the garnishees, 
of which fact they were notified; that they permitted 
such moneys to be attached and judgment rendered, 
without notifying petitioner thereof, — should be 
dismissed, where petitioner, after learning such facts, 
slept on its rights eight months before filing its peti- 
tion.—LAWRENCE BANK. V. RANEY & BERGER IRON CO., 
Md., 26 Atl. Rep. 119. ; 

58. JUSTICE OF THE PEACE—Notice.—Code Civil Proc. 
§ 850, provides ‘‘that when all the parties to an action 
in ajustice’s court served with process shall have 
appeared, or someof them have appeared, and the 
remaining defendants have made default, the justice 
must fix a day for thetrial of said cause, andmotify the 
plaintiff and the defendants who have appeared 
thereof:” Held, that the provision requiring such 
notice of the day of trial is imperative, and a judgment 
entered without it will be vacated on a writ of review. 
—JONES V. JUSTICE’S COURT OF LOS ANGELES CITY, Cal., 
82 Pac. Rep. 575. : 

59. JUDGMENT — Rendition. — In an action wherein 
defendant has filed a cross-complaint, making plaintiff 
and other parties defendant thereto, a notice reciting 
**that the court has rendered its decision and findings 
and judgment” therein, directed ‘‘to the plaintiff” and 
his attorneys of record, service of which is accepted 
by one of the attorneys, who indorses the acknowl- 
edgment of service as ‘‘attorney for plaintiff and 
defendants to cross-complaint,’” is a notice of the 
rendition of the decision to all of the losing parties.— 
SCOTT V. GLENN, Cal., 32 Pac. Rep. 573. 

60. LANDLORD’S LIEN—Waiver.—Delay of more than 
80 days after the removal of a tenant before the land- 
lord begins proceedings to foreclose his lien on the 
tenant’s property forthe rent dueisa waiver of the 
lien as against a purchaser of the property.—JENKINS 
v. PATTON, Tex., 21S. W. Rep. 693. 

61. LANDLORD AND TENANT — Fixtures. — Where & 
lease of premises is forfeited by non-payment of rent 
by the tenant, the landlord’s right to hold fixtures 
placed thereon by the tenant is not affected by an 
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attachment of such fixtures by a creditor ofthe tenant 
inthe absence ofany rightofthe tenant to remove 
such fixtures after the termination of the lease.—MOREY 
vy. Hoyt, Conn., 26 Atl. Rep. 127. 

62. LANDLORD AND TENANT—Overfiow.—Overfiows in 
in the past history of this State have been of frequent 
occurrence, and they are therefore not of such ‘‘extra- 
ordinary nature that it could not have been foreseen.” 
The destruction of the crops by them is not a sufficient 
cause for the abatement of the rent, but they are 
unavoidable accidents, within the meaning of article 
2719, Civil Code, and relieve the tenant from repairing 
damages caused directly by them. — PAYNE V. JAMES, 
La., 12 South. Rep. 492. 

63. LANDLORD AND TENANT. — Where lessees take 
possession of a building, and occupy it for three or 
four years for the purpose for which it was leased, 
under a lease providing that they shall make, at their 
own expense, all necessary improvements and repairs, 
they are not relieved from liability for rent on remov- 
ing therefrom before the expiration of the term, on 
the ground that it was totally unfit for such purpose, 
and to which use and purpose the lease restricted 
them, and that it became untenantable and dangerous, 
and the lessors refused to repair it.—HUBER V. BAUM, 
Pa., 26 Atl. Rep* 101. 

64. LIMITATIONS — Suspensively Absence or Death.— 
Under Comp. Laws Kan. ch. 80, § 21, which provides 
that if, when a cause of action accrues against a per- 
son, ‘‘he be out of the State,” the period limited for 
the commencement of the action shall not begin to run 
‘‘until he comes into the State,” and if, after the cause 
of action accrues, ‘‘he depart from the State,” ‘‘the 
time of his absence” shall not be computed as part of 
the period within which the action must be brought, 
the statute of limitations does not run in favor ofa 
debtor while he is personally absent from the State, 
notwithstanding that he continued to have a usual 
place of residence in the State, where serviceofa 
asummons could be made on him, in accordance with 
section ¢4 of the same chapter.—BAUSERMAN V. BLpNT, 
U.S.8.C., 188. C. Rep. 466. 

65. MANDAMUS—Title to Office.—Where a person has 
been appointed to public office, and has qualified, but 
is prevented by a former incumbent from obtaining 
possession of the office, the title to the office will not 
be determined by a court of equity, the appropriate 
proceeding being by mandamus. — COMMISSIONERS V. 
SCHOOL CoOm’RS, Md., 26 Atl. Rep. 115. 

66. MANDAMUS — Transfer of State Stock.—Where an 
executor is entitled to a transfer to himself on the 
books of the State treasurer of State stock standing in 
the name of his testatrix, the treasurer cannot invoke 
a rule of his office requiring a certificate from the 
probate judge authorizing such transfer as a protection 
for his failure to discharge his duty. — STATE SWINTON 
Vv. BATES, 8. Car., 178. E. Rep. 28. 

67. MARRIED WOMAN—Contracts.—A married woman, 
whose husband, without authority from her, has pur- 
chased machinery which has been placed on her sepa- 
rate estate, does not ratify the purchase, or estop 
herself from denying her husband’s authority to make 
it, by signing, as surety, a note given by the husband 
for the price, where she does so without any knowledge 
of the purchase, or for what purpose the note was 
given.—GOSSARD V. LEA, Tex., 218. W. Rep. 703. 

68. MASTER AND SERVANT — Fellow-servant. — Under 
Const. 1890, § 193, providing that every employee ofa 
railroad corporation shall have the same remedy for 
an injury produced by an actor omission of the cor- 
poration or its employees as are allowed by law to 
other persons not employees, where the injury results 
from the negligence ofa fellow-servant engaged in 
another department of labor, a fireman on an engine 
and a telegraph operator are engaged in different 
departments of labor. — ILLINOIS CENT. R. CO. V. 
HUNTER, Miss., 12 South. Rep. 482. 

69. MASTER AND SERVANT — Negligence — Defective 
Appliances.—In an action by arailroad employee for 








injuries caused by a defective coupling, there is no 
error in a charge that defendant’s general denial casts 
on plaintiff the burden of showing that he has been 
damaged substantially as alleged; that such damage 
was caused, as alleged, by adefect inthe coupling; 
and that such defect was known, or might havé been 
known, by the exercise of proper care on the part of 
defendant, or of those employees whose duty it was 
to inspect and ascertain such defects; and also the 
burden of showing the measure or amount of damages 
he has sustained.—SAaBINE & E.T. Ry. Co. v. EWING, 
Tex., 21S. W. Rep. 700. 

70. MECHANICS’ LIENS—Subcontractors.—In an action 
by a subcontractor to establish a lien on realty for 
material furnished for a building thereon, where it 
appears that the contractin evidence between the 
owner and contractor was substituted for an original 
contract, whereby the rights of subcontractors were 
materially affected, evidence as to when the new con- 
tract was made is admissible.—SMITH V. LEVICK, Pa., 
26 Atl. Rep. 97. 

71. MORTGAGE—Annulment.—In a suit by the syndic 
ofan insolvent’s estate to annul a mortgage granted 
three months before the judicial recognition and 
declaration of insolvency, it is essential to prove that 
the mortgage creditor, who it is alleged was preferred, 
had knowledge of the insolvent condition of the mort- 
gagor.—CHAPOTON V. HER CREDITORS, La., 12 South. 
Rep. 495. 

72. MORTGAGES—Priorities. — Defendant agreed with 
Atosell him certain land, part cash, and balance 
secured by mortgage. Defendant went with A toa 
notary’s office, Where a deed was executed. While the 
mortgage was being prepared, A said, ‘‘Let me see 
that deed,” and took it from the table, and went, 
without defendant’s knowledge, to plaintiff, from 
whom he negotiated a loan. A then returned to 
defendant, paid himthe money, and executed the 
mortgage, which defendant at once recorded. Prior 
to this time plaintiff had the deed and A’s mortgage to 
her recorded: Held, that defendant’s mortgage was 
entitled to priority, as there had been no delivery of 
the deed to A atthe time he negotiated the loan from 
plaintiff.—GOULD Vv. WISE, Cal., 32 Pac. Rep. 576. 

73. MORTGAGES — Rights under Assignment. — An 
assignee for value of a mortgage by deed of assignment 
inform a conveyance of land does not thereby attain 
the position of a purchaser for value without notice, 
but takes subject to all defenses which the mortgagor 
or his grantor has to the debt which the mortgage is 
given to secure. — MAGIE vy. REYNOLDS, N. J., 29 Atl. 
Rep. 150. 

74. MUNICIPAL CORPORATIONS—Contracts by Officials. 
—Where the officers of a city purchase a right of way 
through land forthe construction of a sewer pipe, and, 
without express charter power soto do, bind the city 
by a. guaranty that they will put in such a pipe or 
valve as will prevent, in case of high water in the 
river into which the sewer empties, the flowing of the 
water back through the pipe, to the damage of the 
land of the grantors of the right of way, such guaranty 
isultra vires, and void, for it would make the city 
insurers of property against such injury, whereas it 
is only liable for absence of reasonable care and skill 
in the execution of the work. — MAYOR, ETC., OF CITY 
OF NASHVILLE V. SUTHERLAND, Tenn., 218. W. Rep. 
674. 

75. NEGOTIABLE INSTRUMENT — Collaterals — Limita- 
tions. — The deposit of securities as collateral to 
demand notes does not prevent the running of the 
statute of limitations from the date of such notes,—IN 
RE HARTRANFT’S ESTATE, Pa., 26 Atl. Rep. 104. 

76. NEGOTIABLE INSTRUMENT — Part Payment by 
Indorser. — Defendant made his note payable to his 
own order, snd indorsed it to B, who indorsed it to 
plaintiff. The receiver of B paid part of the amoun 
due on the note to plaintiff: Held, that plaintiff was 
entitled to recover the full amount of the note, partly 
in his own right and partly as trustee for the receiver. 











404 


CENTRAL LAW JOURNAL. 


No. 19 











—MADISON SQUARE BANK V. 
Rep. 557. 

77. NOVATION.—S, being indebted to plaintiff, gave 
him a written order on defendant, who was indebted 
to S;and plaintiff presented the order to defendant’s 
foreman, who accepted it. Defendant afterwards de- 
nied the foreman’s authority to accept it, but, on being 
shown it, and, told the circumstances, agreed to pay 
plaintiff whatever should be due Sfrom him: Held, to 
constitute a novation.—WOLTERS Vv. THOMAS, Cal., 32 
Pac. Rep. 565. 


78. NUISANCE—Pollution of Stream—Injunction.—The 
discharge of refuse matter from a strawboard factory 
into a non-navigable river, used by a water company 
owning land fronting on and extending along said 
river, as a source of supply for furnishing acity, its 
inhabitants, and others with water for domestic, 
manufacturing, and other purposes requiring purity 
of the supply, thereby fouling and polluting such 
stream, is necessarily a continuing nuisance, for 
which no plain, adequate, and complete remedy exists 
at law, and injunction will lie to restrain such dis- 
charge. — INDIANAPOLIS WATER CO. V. AMERICAN 
STRAWBOARD Co., U.S.C. C. (Ind.), 58 Fed. Rep. 970. 

79. OFFICER—County Judge—Salary.—A county judge 
is acounty officer, within the meaning of Const. art. 
14 § 15, providing that, where salaries are provided for 
county officers, they shall be payable only out of the 
fees actually collected; and county judges are not 
excepted from the operation of this general provision 
by Const. art. 6,§ 22, providing for the election of a 
county judge in each county ofthe State, ‘‘whose 
compensation shall be as provided by law.” —IN RE 
COMPENSATION OF COUNTY JUDGES, Colo., 32 Pac. Rep. 
549. 

80. PARTITION OF MINOR’S ESTATE.—Rev. St. 1879, § 
3346, relating to partition, provides that the guardians 
and curators of the estates of minors are authorized to 
do anything respecting the division of lands as therein 
directed, which shall be binding on sueh ward, and be 
as valid as if the same had been done by such ward 
after his disabilities are removed. Section 3345 pro- 
vides that all proceedings in partition shall be as in 
ordinary civil actions: Held, that a minor defendant 
in such proceedings, on whom no service of process 
has been made, is bound by the judgment of the court, 
where his appearance was entered by his general 
curator.—PAYNE V. MASEK, Mo., 218. W. Rep. 71. 

81. PARTNERSHIP.— Where money is deposited! with 
the managing member of a partnership, a receipt 
given therefor in the partnership name, and the 
money is used in purchasing for partnership pur- 
poses, the firm will be liable therefor though one of 
the partners was absent at the time of the deposit, and 
was not informed of such transaction.— DAMMON V. 
BEECHER, Cal., 82 Pac. Rep. 578. 

82. PARTNERSHIP — Dissolution and Accounting. — 
Where several persons advanced money with which to 
purchase mining lands, to be developed for their joint 
benefit, on a failure of the enterprise, and a sale of the 
lands for the purpose of liquidation, they should share 
in the distribution of the proceeds as partners.—COL- 
YAR V. Sax, Tenn., 21S. W. Rep. 659. 

83. PARTNERSHIP — Dormant Partner. — A dormant 
partner is not a necessary party plaintiff in an action 
brought by thefirm. The fact that a note was pleaded 
and admitted in evidence in a former action to show a 
settlement between the parties, as a result of which 
the note was executed, does not sustain a plea of res 
judicata in a subsequent action brought onthe note.— 
KEESEY V. OLD, Tex., 21S. W. Rep. 693. 

84. PLEADING—Set-off — Unliquidated Claim.— In an 
action by certain members of a partnership engaged 
in the seed-cleaning business against the other mem- 
bers of the firm, for money owing by the latter to the 
firm where one plaintiff is a non-resident, but the 
others are residents, and solvent, defendants cannot 
plead as a set-off an unliquidated claim against plaint- 
iffs for negligence in cleaning seed for defendants be- 
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fore the latter became interested in the business.— 
GARNER V. JONES, Ky., 218. W. Rep. 647. 

8. POWER OF ATTORNEY—Acknowledgment.—A cer- 
tificate of acknowledgment to a power of attorney, 
executed by a married woman to convey her separate 
real estate, which omits the words ‘‘explained,” as 
follows: ‘Who, having been examined by me privily 
and apart from her said husband, and the said instru- 
ment having been fully to her, acknowledged,” etc., 
is fatally defective.—MOORES v. LINNEY, Tex., 218. 
W. Rep. 709. 

86. PROCESS—Service —Foreign Corporption.—Code, 
§ 155, declaring that service of summons can be made 
on a foreign corporation only when it has property 
witbin the State, or the cause of action arose therein, 
or where the service is made on some officer in the 
State, or on aresident agent, does not authorize a per- 
sonal judgment inan action for breach of contract 
commenced by serving the summons in a foreign ju- 
risdiction against a corporation having no property or 
agent within the State.—TILLINGHAST V. Boston & P. 
R. LUMBER Co., 8. Car., 17S. E. Rep. 31. 

87. RAILROAD COMPANIES — Accidents — Crossings.— 
Where the whistle on an engine is sounded when the 
train is from a quarter to a half mile from a county 
grade crossing, so that it can be heard there, and the 
track can be seen for a distance of about 400 feet at a 
point 200 feet from the crossing, and 74 feet from the 
crossing it be seen 990 feet, it is not negligence to runa 
train at the rate of 50 miles an hour over such cross- 
ing.—NEWHARD V. PENNSYLVANIA R. Co., Pa., 26 Atl. 
Rep. 105. 

88. RAILROAD COMPANIES —Assumption of Risk.—In 
an action against a railroad company for injuries re- 
ceived while coupling cars, it is error to charge that 
thecompany is bound to furnish competent men to 
handle its trains, and the appliances for switching 
trains which experienced railroad men have found are 
best adapted for that purpose, as the company is only 
required, in the selection of its employees, and in fur- 
nislfing appliances,to use such care as an ordinarily 
prudent man would use under the circumstances.— 
GULF, C. & 8. F. Ry. CO. Vv. SCHWABBE, Tex., 21S. W. 
Rep. 706. 

89. RAILROAD COMPANIES—Constitutional Law.—Pub. 
Acts 1889, ch. 220, § 1 provides that the directors of 
every railroad company shall remove or apply for the 
removal of at least one grade crossing each year 
for every 60 miles of road operated by it within the 
State; and, if such directors fail so to do, the railroad 
commissioners shall order such crossings removed as 
in their opinion said directors should have removed: 
Held, that in proceedings to compel the removal of a 
grade crossing the railroad commissioners represent 
the State, and in an appeal from their decision the 
commissioners are proper parties.—NEW YorK &N. 
E. R. Co. v. TOWN OF BRISTOL, Conn., 26 Atl. Rep 122. 

90. RAILROAD COMPANIES—Injury to Person.—In an 
action against a railroad company to recover for per- 
sonal injuries,a complaint alleging that defendant’s 
servants, after seeing plaintiff on the track in a peril- 
ous position in time to stup the cars under their charge, 
and avert the accident, negligently failed so to do, 
and ran over plaintiff's right leg, states a cause of 
negligence, for which defendant was liable to plaint- 
iff, whether he was a trespasser or servant of the com- 
pany, and is good after verdict.—REARDON V. MISSOURI 
Pac. Ry. Co., Mo., 21S. W. Rep. 731. 

91. RAILROAD—COMPANIES — Injury to Person.—One 
who wrongfully and negligently rides up arailway em- 
bankment, and thence along the track, immediately 
in front of atrain, which he has both seen and heard, 
cannot recover for an injury because the train is run- 
ning at a higher speed than allowed by ordinance, 
where every effort is made by the train men to avoid 
the injury, after he is discovered.—PREWITT V. EDDY, 
Mo., 218. W. Rep. 742. 

92. RAILROAD COMPANIES—Negligence.—The evidence 
in an action for damages showed that plaintiff, a girl 
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between 1] and 12 years old jumped on the front plat- 
form of a street car of defendant, and that while hold- 
ing the grab handles the driver, after whipping up his 
horses, hit her on the hands, and, failing to loosen her 
hold, violently pushed her off the step, and that she 
fell under the car and was run over: Held, that the 
court rightly charged that, if the injury occurred in 
that way, defendant was liable.—BARRE Vv. READING 
City Pass. Ry. Co., Pa., 26 Atl. Rep. 99. 

98. RAILROAD COMPANIES—Right of Way—Contract.— 
A contract between plaintiff and defendant’s predeces- 
sor recited that in consideration of one dollar, and of 
the further sum of $174, to be paid upon the execution 
and delivery of a deed, plaintiff thereby granted to 
said company the privilege of surveying, locating, and 
using a railroad over certain land described, and 
agreed to execute and deliver, whenever requested, a 
proper deed, and release such company from all claims 
for damages, and said company also agreed to pro- 
tect the spring of water on said strip of land; also, the 
usual crossing required by law: Held, that such 
agreement was merely a contract to convey, and not 
a conveyance of the right of way.—DAUBERT V. PENN- 
SYLVANIA R. Co., Pa., 26 Atl. Rep, 108. 

94, RAILROAD LANDS—Taxation. — The authorized 
right of way of a railroad, duly acquired, over which a 
railway has been constructed, and is in good faith 
operated, is used for railroad purposes, within the 
meaning of the act of April 10, 1884, although it may 
not, for the time being, be wholly occupied by tracks, 
or other railroad appliances. — UNITED NEW JERSEY 
RAILROAD & CANAL CO. V. MAYOR, N. J., 26 Atl. Rep. 
135. 

9%. RAILROAD MORTGAGE—Foreclosure.—On the fore- 
closure of a first mortgage securing bonds issued by 
defendant railway company and held by plaintiff, C 
intervened with a claim for alleged expenditures in 
making negotiations for the company before plaint- 
iff had anything to do with the road or its bonds: 
Held, that the claim was valid only against the rail- 
way company or its former president, who employed 
C, and it had no priority over the mortgage.—Farm- 
ERS’ LOAN & TRUST CO. PINE BLUFF, M. & N. O. Ry. 
Co., Ark., 218. W. Rep. 652. 

9. RECORDS—Burnt Records— Establishing Title.— 
An allegation in a petition to establish title under the 
burnt record act, stating that certain deeds in petition- 
er’s chain of title are lost, does not render such deeds 
inadmissible in evidence, since they have been found 
after the filing of the petition.—GAGE V. GENTZEL, Ind., 
33. N. E. Rep. 536. 

97. REMOVAL OF PROSECUTIONS AGAINST REVENUE 
OFFICERS.—Under Rev. St. § 643, relating to the re- 
moval of prosecutions commenced in the State courts 
against federal revenue officers, a prosecution is not 
‘‘commenced,” so as to be removable, when the offi- 
cer is merely held under a warrant of arrest for pre- 
liminary examination before a magistrate.—COMMON- 
WEALTH OF VIRGINIA V. PAUL, U.S.'S. C., 138. C. Rep. 
536. 


98. SALE—Conditional Sale—Recovery of Purchase.— 
A sewing machine company placed a machine with 
plaintiff under a contract designated as a lease, where- 
by plaintiff bound herself to pay ‘‘as rent” a certain 
Sum in installments, and agreed that, in case of de- 
fault, the ‘‘lease”’ should be forfeited, at the election 
of defendant, and possession of the machine recover- 
able without formal notice or process of law. Defend- 
ant admitted that ‘‘the machine was valued at” the 
sum specified to be paid ‘‘as rent:” Held, that the 
contract was a conditional sale, and not a lease.— 
a Vv. SINGER MANUF’G Co., Tenn., 21 S. W. Rep. 

3. 

99. ScHooLs—Authority of City Board.—A city can- 
not enjoin the payment of a warrant drawn on ac- 
count of the city school district against the county 
treasurer for an amount fixed by the board of edu- 
Cation as salary of the city superintendent, since the 
city and city school district are distinct corporations, 











and since, under Pol. Code, § 1793, as amended 
authorizing the board of education to elect a 
superintendent, and to fix the salary of its employees, 
the matter ofthe superintendent’s salary is under the 
control of the board.—CITy OF SAN DIEGO V. DAUER, 
Cal., 32 Pac. Rep. 561. 

100. SHIPPING—Freight — Guaranty.— A contract for 
the shipment of cattle guarantied the payment of 
freight by the shippers, whether or not the cattle were 
‘‘lost in any manner whatsoever,” and also provided 
that the freight should be payable on the arrival of 
the ship at Liverpool: Held, that the latter provision 
did not relieve the shippers from liability on their ab- 
solute guaranty, though the cattle were lost through 
fire and subsequent wreck of the vessel, which failed 
to reach its port of destination.—THE QUEENSMOORE, 
U. 8. C. C. of App., 53 Fed. Rep. 1022, 

101. SPECIFIC PERFORMANCE — Parol Agreement,— 
Where a person pays off incumbrances on the land of 
another, taking title in fee thereto in his own name, a 
parol agreement with the owner that the deed to such 
person shall be considered a mortgage, and that the 
owner shall have the right to redeem. is not enforce- 
able.—MCKEE V. GRIGGS, N. J., 26 Atl. Rep. 158. 

102. SPECIFIC PERFORMANCE — Decree.— Where de- 
fendant agrees to convey to plaintiff certain land, free 
of incumbrances, upon payment of the price, and, 
upon tender of such price, refuses to execute a con- 
veyance, the court, in an action for specific perform- 
ance, upon ascertaining the amount of such incum- 
brances, and that they can be discharged by mere 
payment thereof, may order defendant to execute a 
conveyance to plaintiff, may cause the purchase money 
to be brought into court, and may direct its payment 
to the holders of the incumbrances, instead of to de- 
fendant, even though such holders are not before the 
court; it appearing that the incumbrances cover the 
whole amount of the purchase money.—GRANT Vv. 
BERONIO, Cal., 82 Pac. Rep. 556. 

102. STATUTE— Amendment. — The caption of Acts 
1889, ch. 161, that itis ‘‘An act to amend section 4652 
and subsection 16 of the Code of Tennessee,” is a suffi- 
cient recital of the title ofthe ‘‘former law,” within 
Const. art. 2, § 17, requiring that ‘‘all acts which 
amend former laws shall recite in their caption, or 
otherwise, the title” of the act amended.—STATE Vv. 
RUNNELLS, Tenn., 218. W. Rep. 665. 

104. TAX SALES—Notice.—Notice to the owner of the 
sale of property for delinquent taxes is essential to the 
validity of the proceedings, and the legislature has no 
power to declare the tax deed conclusive evidence of 
such notice; and hence Act Or. Feb. 21, 1887 (2 Hill’s 
Ann. Laws, p. 1309), which makes such deed only prima 
Sacie evidence of the regularity of all proceedings in the 
matter, cannot be held to impair any vested rights, 
acquired under Gen. Laws, Or. (Ed. 1874), p. 767, § 90, 
which precluded attacks on tax deeds for failure to 
give notice of the sale.—MARX V. HANTHORN, U.S. S. 
C., 138. C. Rep. 508. 

105. TAXATION—Collection — Creditors’ Bill.—A tax is 
adebt which may be collected by proceedings in the 
nature of acreditors’ bill, after a return of a copy of 
the tax list by the sheriff unsatisfied, since a tax list is 
a judgment against every person forthe amount of 
the tax, anda copy thereof delivered to the sheriff an 
execution.—STATE V. GEORGIA Co., N. Car., 1758. E. 
Rep. 10. 

106. TAXATION — ‘‘Property” — Toll Road. — Rev. St. 
U. 8. § 2477, provides that ‘‘the right of way for the 
construction of highways over public lands not re- 
served to public uses is hereby granted:” Held, that 
where such right of way is accepted by a toll- 
road company, which constructs and maintains a toll- 
road on the public domain of the United States, such 
road, including roadbed and right of way, is ‘‘prop- 
erty” of such company, within the meaning of the 
laws relating to taxation, and is taxable in the county 
within which it is located.—EsTEs PARK TOLL Roap 
Co. V, WABDS, Colo., 32 Pac, Rep. 549, 
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107. TAXATION—Sales by Tax Collectors.—The author 
ity of taxcollectors to sell lands for unpaid taxes was 
abrogated by the general revenue law of 1891, and the 
act providing for certifying to the comptroller lands 
upon which taxes have not been paid, and consequently 
a sale of land for unpaid taxes of 1890 by a tax collector 
in the year 1891, after such statutes took effect is illegal. 
They took effect August 4, 1891, the legislature having 
adjourned finally on the 5th day of the preceding June. 
—HULL V. GREELEY, Fla., 12 South. Rep. 469. 

108. TELEGRAPH COMPANIES — Delay. —In an action 
against atelegraph company fora delay in delivering 
a message announcing the sickness of a brother, 
evidence is admissible that, two days after the message 
was sent, plaintiff, hearing of the sickness, senta 
message inquiring of his condition, and that such 
message was not delivered.—WESTERN UNION TEL. Co. 
V. BENNETT, Tex., 2158. W. Rep. 699. 

109. TELEGRAPH COMPANIES — Mental Anguish. — A 
telegraph company, which transmitted a message for 
plaintiff, requesting the addressee to send a coffin in 
which to bury plaintiff’s son, was guilty of negligence 
in the delivery of the message when the addressee had 
an Office about 300 yards from the company’s office in 
the town to which the message was sent, and his 
residence was in the same town, and easily accessible, 
but the message, though received at 4:30in the after- 
noon, was not delivered until 9 o’clock the next morn- 
ing.—WESTERN UNION TEL. CO. V. CARTER, Tex., 218. 
W. Rep. 688. 

110. TRESPASS ON LAND.—A complaint that the ex- 
ecutors of a certain estate let to plaintiff certain land of 
the estate for eight months from a date stated, ‘‘and 
thereupon plaintiff took possession of and has ever 
since held the same;” that defendant entered upon the 
described property, and drove into and kept cattle and 
sheep thereon, and destroyed all the grass thereon, 
and so kept them there for nearly four months, with- 
out plaintiff's consent. All the facts alleged were 
true, except that plaintiff was not in possession during 
the time mentioned: Held, that plaintiff was entitled 
to recover, though he could not maintain trespass 
quare clausum, for want of possession; since, under 
the Code, technical forms of action are discarded, and 
the allegation of possession was immaterial, and may 
be treated as surplusage.—ROGERS V. DUHART, Cal., 
32 Pac. Rep. 570. 

111. TRESPASS TO TRY TITLE—Bona Fide Purchasers. 
—In trespass to try title it appeared that both parties 
claimed under W, and that, the record of plaintiff’s 
deed having been destroyed, S and T conspired by 
fraud to obtain the land by a series of conveyances 
beginning with a deed from the heirs of WtoC, who 
acted as their instrument, and ending with a reversion 
leaving the title in 8, who, with a grantee of T, were 
defendants: Held, that the conveyances were a single 
fraudulent and void transaction, whether C was aware 
of the intended fraud or not.—BERRY v. HOUSE, Tex., 
21S. W. Rep. 711. 

112. TrRusT—Declaration.—If the owner and possessor 
of property, intending to make disposition thereof 
for the benefit of another, unequivocally declares 
himself a trustee thereof forthe other person, the 
latter thereby becomes vested with the equitable 
estate, even though he is not informed of the declara- 
tion, and the trustee does not part with the possession 
ofthe property or deliverthe writing (if there bea 
writing) which declares the trust.—FALK V. JANES, N. 
J., 26 Atl. Rep. 138. 

118. WILLS—Charitable Trusts.—A testator provided 
in his will that allthe residue of his property, after 
paying legacies and debts, should be used ‘‘for the 
purpose of founding and supporting, or unitingin the 
support of any institution that may bethen founded, 
to furnish a retreat and a home for disabled or aged 
and infirm and deserving American mechanies:” Held, 
that the validity of the trust was undoubted, not- 
withstanding that the trustees might appropriate the 
und to an institution established after the testator’s 

















death.—HAYEs v. PraTT, U. S. 8S. ©., 13S. C. Rep. 
503. 

114. WiLL—Construction.—A devise to A, and at his 
death to his wife applies only to the person who was 
his wife at the date of the execution of the will, and 
at the death of the testator, and does not extend to a 
wife taken subsequently therein.—VAN SYCKEL V. VAN 
SYCKEL, N. J., 26 Atl. Rep. 156 

115. W1LL—Construction.—Testator bequeathed $150 
to A, chargeable on land devised by the will, and 
payable within two years after his death, provided 
she should be in good health and mind, and, in caseshe 
should not be in good health and mind, within three 
years after testator’s death the sum should be paid 
to her three children, in equal parts, as they arrived at 
the age of 21 years, respectively: Held, that where 
the alternative clause of the will came into effect by 
reason of A,’s insanity at the time of testator’s death, 
and her failure to recover her reason within three 
years thereafter, the bequest as to one of her children 
lapsed, where he died before reaching the age of 21 
years.—GARLAND V. SMILEY, N. J., 26 Atl. Rep. 164. 

116. WILL — Construction.—Testator bequeathed a 
certain sum of money in the second clause of his will, 
directing it to be realized out ofthe personal estate, 
and in a codicil he designated a particular fund out 
of which he empowered his executors to pay the 
legacy. The third clause of the will, after directing 
the legacy to be paid out of the personal estate, pro- 
vided: ‘‘Inext devise all my estate, real and per- 
sonal, or ifany description whatever,” tothe execu- 
tors, for certain trusts: Held, that the real estate 
could not be charged with the payment of the legacy’. 
—SMITH V. MASON’S EXx’R, Va., 178. E. Rep. 3. 

117. WILLS—Provision for Support.—A provision ina 
will that the executors thereof pay to the Old Ladies’ 
Home, in Boston, a sum sufficient to secure a home 
for life for a beneficiary under the will, is not a gen- 
eral provision for the support of such beneficiary, 
with a statement by testatrix of the manner in which 
she desired it to be furnished, but is a specific direction 
to the executors, which must be carried out in the 
manner described, or not at all; and if, for any reason, 
such beneficiary is not received into the home, she is 
not entitled to be supported elsewhere at the expense 
of the estate.—HOPKINS V. COLSON, Mass., 33 N. E. Rep. 
566. 
118. WRONGFUL ATTACHMENT — Damages.—Under 
Civil Code, § 3300, providing that for the breach of an 
obligation arising from contract the measure of dam- 
ages is the amount which will compensate the party 
aggrieved for all detriment ‘‘proximately” caused 
thereby, or which, inthe ordinary course of things, 
would be likely to result therefrom, sureties on an 
attachment bond are not liable in damages to the per- 
son whose land is attached by reason of the impair 
ment of his credit and his inability to sell such lan1 
because of the attachment lien thereon, in chat such 
damages are not the ‘‘proximate,” but the ‘‘remote,” 
result of the attachment.—ELDER Vv. KUTNER, Cal., 32 
Pac. Rep. 563. 

119. WATER—Riparian Rights — Building Levees.— 
Repeated decisions have settled the law of Louisiana 
tothe following effect: that under article 665 of the 
Civil Code riparian property on navigable rivers is 
subject to a servitude or easement imposed by law for 
the public utility, authorizing the State, under proper 
laws, to appropriate the space required for the mak- 
ing of levees and roads; that in locating and building 
levees the State does not expropriate property, but 
lawfully appropriates it to a use to which it is subject 
under the title itself; that in so doing she acts, not 
under the power of eminent domain, but in the exer- 
cise of her police power; that laws, constitutional or 
statutory, concerning expropriation of property, and 
requiring compensation therefor, have no applica- 
tion to property legitimately taken for levee purposes; 
and that private injury resulting therefrom is damnum 
absque injuria,—PEART VY, MEEKER, La,, 12 South. Rep, 
490, 
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Although a subject of vital and immediate interest to the whole people of the United States, and a topic of 
litigation constantly coming before all the Courts, the law of ‘Personal Injuries” has hitherto received but 
meagre treatment at the hands of law text-writers, and the treatise here announced is the first special and sepa- 
rate treatment of this important subject offered to the profession. 

A special text-book upon the law of Injuries tothe Person, now, however, possesses the great advantage of 
embodying important matter, which had not some years ago found its way into the decision of the Courts, and the 
statute law. The increase of population, the multiplicity of inventions, and the immense amount of travel 
throughout the United States combine to-day to render the subject one of greater importance and of more wide- 
spread interest than ever before, and make it possible to include within its discussion a large number of important 
questions which it would not have been necessary to treat of some years since, or which could not have been 
written of with such fullness and with such definitiveness as in the present work. 


Among the important topics which are treated of in the work are :— 


Common-Law Actions by One for Injury to Another, and Statutory Actions in behalf of Deceased 
Persons or their Representatives. 

Parties Defendant; including Master for Acts of Servants or Agents; Passenger Carriers; Public Ofi- 
cers; Municipal Corporations; Owners and Occupants of Land; and Owners of Leased Property. 

Negligence on the Part of the Defendant, including Negligence of Owners or Keepers of Animals; the 
Custody and Control of Dangerous Articles; and Physicians. 

Negligence on the Part of the Plaintiff, including Persons under Disability; Infants and their Parents 
or Guardians; Employees; Passengers; Travellers on Highways; and Negligence at Railway Crossings. 

Liability of Municipalities as to Ways, including Defects in Highways; Notice to the Defendant; 
Abutting Owners, and Respective Duties and Liabilities of Municipality and Third Parties. 

The Master’s Obligation to his Employees, including the Provision of Suitable Places, Appliances, 
and Agents; the Obligation to Instruct Employee; the Doctrine of Employee’s Risk; Injuries caused by the 


Negligence of the Plaintiff's Fellow-servant; and a treatment of the Subject of Liability of Employer, ex- 
tended by Statute. 


CASES CITED.—The author has cited a very large number of important decisions. Notwithstand- 
ing the fact that he has confined his citations to cases which illustrate the principles of the law, avoid- 
ing those which are merely cumulative, there are nearly three thousand five hundred cases cited in the 
work. 

EMPLOYERS’ LIABILITY.—This very important question occupies nearly one-third of the 
whole book. In regard to the rule of liability as modified by the existence of the relation of employer 
und employee, Mr. BUSWELL says: ‘Upon this branch of the general subject, the tendency of the 
late leading decisions in the United States has been to modify the somewhat narrow interpretation of 
the common law, in favor of the master, expressed in certain leading English cases.”” This renders 
the portion of the work devoted to this question of special interest and value. 
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